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ADVISORY OPINION ON THE ISSUANCE OF A RETAILER CLASS B
LICENSE IN WARD 4

The Alcoholic Beverage Control Board (Board) finds that the two applications for
off-premise retail Class B licenses in Ward 4 filed by Walmart Stores East, LP, (WSE)
are not prohibited by D.C. Official Code §§ 25-332 and 25-340.01.

On October 12, 2018, WSE requested an advisory opinion from the Board as to
whether the moratoriums on off-premise retail licenses in Ward 4 and the citywide
moratorium on off-premise retail Class B licenses, found at D.C. Official Code §§ 25-332
and 25-340.01, prevent it from applying for and receiving new off-premise retail Class B
licenses at 310 Riggs Road, N.E. (Fort Totten) and 5929 Georgia Avenue, N.W. (Georgia
Avenue). Letter from Thomas Kleine, Partner, Troutman Sanders LLP, to Donovan
Anderson, Chair, Alcoholic Beverage Control Board, 1-3 (Oct. 12, 2018). WSE further
asks whether it must demonstrate that it spent over $500,000 in renovating each store
under one of the exemptions to § 25-332. /d. at 2. Finally, WSE further avows that the
Certificate of Occupancy for the Fort Totten store was issued on October 1, 2015, while
the Certificate of Occupancy for the Georgia Avenue store was issued on November 25,
2013. Id. WSE also informs the Board that both buildings feature “ground up”
construction and were built from scratch. /d.

The Ward 4 moratorium prohibits the issuance of new off-premises retailer Class
A and B licenses in Ward 4 in accordance with D.C. Official Code § 25-340.01(b). D.C.
Code § 25-340.01(b). Nevertheless, an exemption to this restriction became effective on
February 15, 2018, when the Council of the District of Columbia enacted the Ward 4
Full-Service Grocery Store Amendment Act of 2017. Under the new exemption, “The




restrictions on the issuance in or transfer into Ward 4 of a class B off-premises retailer's
license set forth in subsection (b) of this section shall not apply to a full-service grocery
store.” D.C. Code § 25-340.01(d); Ward 4 Full-Service Grocery Store Amendment Act of
2017, 2017 District of Columbia Laws 22-57, § 2(b) (Act No. 22-216, effective Feb. 15,
2018).

According to the Committee Report on the bill, the new law seeks to encourage
the building of new grocery stores in Ward 4 by permitting the issuance of new Class B
licenses to businesses that qualify as full-service grocery stores and will ensure that
alcohol sales does not constitute the store’s primary source of revenue. Report on Bill
22-3356, “Ward 4 Full-Service Grocery Store Amendment Act of 2017,” Committee on
Business and Economic Development, 3 (Oct. 13, 2017). In order to achieve this policy
goal, the new law exempts off-premises retail Class B license holders from the Ward 4
moratorium. /d. at 3-4. Nevertheless, it does not otherwise “alter the ABRA process for
obtaining a new Class B license . ...” Id. at 4. Therefore, the moratorium on the
issuance of new off-premise retailer Class B licenses found at D.C. Official Code § 25-
332, and separate from the Ward 4 moratorium, still applies.

Nevertheless, in this case, the moratorium created by § 25-332 does not appear to
create an obstacle to WSE in applying for the Class B licenses it seeks. Section 25-332
prohibits the issuance of new off-premise retailer Class B licenses with some exceptions,
including an exception for applicants that qualify as a full-service grocery store. D.C.
Code § 25-332(a)(1), (c). There are five factors that the Board must take into
consideration in determining whether an applicant qualifies for the full-service grocery
store exemption to the moratorium on off-premise retailer Class B licenses; nevertheless,
in its letter, WSE solely raises concerns regarding § 25-332(c)(4).

Specifically, § 25-332(c)(4) provides that in order to qualify for the exemption,
the applicant must be

a full service grocery store which is newly constructed with a certificate of occupancy
issued after January 1, 2000, or is an existing store which has undergone renovations
in excess of $500,000 during the preceding 12 months in which an application is
made[.]

§ 25-332(c)(4) (emphasis added).

Given the vagueness of the language in § 25-332(c)(4), it may not always be clear
in some circumstances whether a building is “newly constructed” or has only undergone
renovations. Nevertheless, when an applicant has built a building from the “ground up,”
it is clear to the Board that it is “newly constructed,” as WSE has demonstrated in this
case. The Board notes that there is no requirement in the statute that the application be
filed within a certain amount of time after the construction occurred; therefore, there is no
reason for the Board to arbitrarily impose such a limit or timeframe.

Furthermore, the requirement that the Certificate of Occupancy be issued after
January 1, 2000, provides a sufficient means of excluding older buildings not intended to




benefit from the new law. Consequently, because WSE has engaged in new construction
and has Certificates of Occupancy issued after January 1, 2000, there is no question in the
case of both properties that WSE satisfies the requirements of § 25-332(c)(4).

Under these circumstances, WSE’s applications are not prohibited by §§ 25-332
and 25-340.01, and there is no need for WSE to demonstrate that it spent over $500,000
renovating each store, because the applications satisfy the first part of § 25-332(c)(4).

ORDER

Accordingly, the Board, on this 17th day of October 2018, hereby ORDERS that
the above represents the ADVISORY OPINION of the Board pursuant to 23 DCMR §
1902.
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Pursuant to 23 DCMR § 1902.6, if the requestor disagrees with the Board's advisory
opinion in any respect, he or she may, within twenty (20) calendar days after issuance of
the opinion file a petition with the Board in writing to reconsider its opinion, setting forth
in detail the reasons and legal argument which support the requestor's points of
disagreement, or may request the Board to issue a declaratory order, pursuant to § 1903.
Advisory opinions of the Board may not form the basis of an appeal to any court in the
District of Columbia.




