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ALCOHOLIC BEVERAGE CONTROL BOARD
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NOTICE OF PROPOSED RULEMAKING
The Alcoholic Beverage Control Board (Board), pursuant to the authority set forth in the Omnibus Alcoholic Beverage Amendment Act of 2004, effective September 30, 2004 (D.C. Law 15-187; D.C. Official Code § 25-211(b) (2012 Repl. & 2017 Repl.)) and Mayor’s Order 2001-96, dated June 28, 2001, as revised by Mayor’s Order 2001-102, dated July 23, 2001, hereby gives notice of proposed rulemaking action to amend Chapters 1 (Provisions of General Applicability), 2 (License and Permit Categories), 4 (General Licensing Requirements), 5 (License Applications), 6 (License Changes), 7 (General Operating Requirements), 9 (Prohibited and Restricted Activities), 10 (Endorsements), 11 (Advertising), 12 (Records and Reports), 13 (Transport of Beverages), 15 (Applications: Notice of Hearings Involving Licenses), 16 (Contested Hearings, Non-contested Hearings, Protest Hearings, and Procedures), and 17 (Procedural Requirements for Board Hearings), 18 (Petition Procedures), 19 (Complaints: Inquiries to the Board), and 20 (Caterer’s License) of Title 23 (Alcoholic Beverages) of the District of Columbia Municipal Regulations (DCMR). 
The proposed amendments to Chapter 1 include revising the definition of the term “safekeeping hearings” in § 199.  Chapter 2 is amended by repealing § 214 (Notice to Advisory Neighborhood Commissions) and moving it to Chapter 15 (Applications: Notice of Hearings Involving Licensees).  Chapter 4 (General Licensing Requirements) is amended by replacing “voluntary agreement” with the phrase “settlement agreement” as it is used in Title 25 of the D.C. Official Code.  Similar amendments were made throughout Title 23 to ensure obsolete terminology is no longer used.  Additionally, chapters 5 (License Applications) and 6 (License Changes) are revised to conform to D.C. Official Code § 25-402 as it relates to those members/owners of a licensed establishment that must comply with 23 DCMR and Title 25 of D.C. Official Code.  Chapter 6 is further amended for purposes of recognizing limited liability companies.
Numerous amendments were made to Chapter 7 (General Operating Requirements).  Section 703 (Temporary Operating Retail Permit) was amended to establish a ninety (90) day time limit for temporary operating retail permits, unless extended by the Board for good cause.  The Board repealed the requirement in § 704.4 that licensees seeking to remove their license from safekeeping must provide a detailed operating plan.  Conforming amendments were made to § 705 (Hours of Sale and Delivery for Off-Premises Retail Licenses) to ensure that they are consistent with Title 25 of D.C. Official Code.  Sections 706 (Locking of Beverages During Non-sale Hours), 710 (Minimum Charge), and 712 (Pub Crawls) were amended to correct errors in the text.  These revisions were more technical than substantive.

Chapter 7 is further amended by ensuring that statutory changes contained in the 2018 Omnibus bill are also captured in the regulations.  To that end, § 707.1 sets forth instances in which a licensed establishment is not required to have an owner or ABC Manager present on the licensed premises.  Similarly, §§ 711, 712, 716, and 717 are amended to conform with Title 25 of the D.C. Official Code.
Specifically, § 711 (Retail Permits for Sampling Alcoholic Beverages) is amended to allow holders of wholesaler licenses, manufacturer’s licenses, and off-premises retailer licenses to offer tastings during specific hours.  Section 716 (One Day Substantial Changes) is amended to allow manufacturers and off-premises retail licenses to apply for one-day substantial change permits.  Section 717 (Corking Fee) is amended to allow holders of temporary and festival licenses to allow their customers to bring their own alcoholic beverages to their events.  Lastly, a new § 721 (Self-Service Machines) is added to regulate and standardize the operations of self-serving machines that serve beer and wine.
The proposed rulemaking amends chapter 9 (Prohibited and Restricted Activities) by standardizing the language in §§ 903 and 904.  These changes are technical in nature and serve to eliminate any confusion that might exist.  A similar non-substantive amendment is proposed for § 1001 (Entertainment Endorsement) by replacing “voluntary agreement” with the phrase “settlement agreement”.
The proposed amendments to §§ 1002 and 1003 conform the language in the regulations to the Council’s recent statutory amendments in the 2018 Omnibus bill.  Specifically, § 1002 (Cover Charge) is amended to permit holders of manufacturer licenses as well as bed and breakfasts to charge a cover.  Similarly, the amendments to § 1003 (One-Day Substantial Change Exception) allow licensed manufacturers and bed and breakfasts to apply for a one-day substantial change permit.  Lastly, the amendments to § 1004 (Sidewalk Café and Summer Garden Endorsement) would allow manufacturers and bed and breakfasts to apply for sidewalk café and summer garden endorsements.
The proposed rulemaking amends § 1100 (Prohibited Statements) by removing all references to religious holidays.  Section 1202 is amended by removing the requirement that wholesalers submit annual reports to the Board.  The Board no longer requires wholesalers to submit these reports and does not foresee reinstating this requirement.

Chapter 13 (Transport of Beverages) is amended by standardizing the requirements for import permits in §§ 1300-1302.  Section 1303 is amended by subjecting wholesalers and manufacturers that ship alcoholic beverages in the District to the same standard as other licensees.

Chapter 16 (Contested Hearings, Non-contested Hearings, Protest Hearings, and Procedures) is amended by clarifying which hearings are contested and non-contested.  This chapter further clarifies which hearings are closed by operation of law, and thus, is not open to the public.  Additionally, §§ 1602, 1605, and 1612 are amended to require protest groups to select one member to represent the group, and in the instances of multiple protest groups, grants the Board discretion to require one representative to represent all of the groups.  Lastly, § 1616 (Fact-Finding Hearings) is amended to clarify that the Board can send an investigative report to OAG for show cause after a fact finding hearing.
The proposed rulemaking amends Chapter 17 (Procedural Requirements for Board Hearings) to make it clear that an investigator can serve the owner, the ABC manager or any employee of a licensed establishment. See § 1703 (Service of Papers).  Sections 1706 (Appearance and Representation) and 1707 (Notice of Appearance) are amended to clarify what is required of lawyer and non-lawyer representatives appearing before the Board.  Section 1708 (Inspection of Board Files) is amended to conform to the Council’s statutory changes contained in the2018 Omnibus bill to require to that requests for documents be produced within three (3) business days.  Section 1709 (Investigator Reports) is amended to make clear that all protest matters will assigned to an investigator to a produce a report prior to the protest hearing.  Section 1717 (Post-Hearing Submissions) is amended to clarify that Proposed Findings of Fact and Conclusions of Law are limited to the evidence submitted at the hearing, and that the parties cannot introduce any new evidence or arguments after the record closes.
Further amendments to Chapter 17 include revising § 1719 (Reconsideration, Rehearing, and Reargument) in its entirety.  Section 1722 (Protest Information Form) is revised to conform to the Board’s practice and to clarify the failure to file the PIF or an Exhibit Form may result in the dismissal of  a party’s case or the exclusion of evidence not disclosed prior to the hearing.
Chapter 18 (Petition Procedures) is amended by repealing § 1801 because§ 1801 and § 1602 (Filing a Protest) are duplicative.  Chapter 19 (Complaints: Inquiries to the Board) is amended by replacing “voluntary agreement” with the phrase “settlement agreement” in § 1903.  Lastly, Chapter 20 (Caterer’s License) is amended by revising § 2005 (Manager Attendance at Catered Events) in its entirety and eliminating the requirement that caterer’s reports (§ 2006) must be furnished to the Board under oath.
On September 11, 2019, by a vote of five (5) to zero (0), the Board approved the proposed rules.  The Board also gives notice of its intent to take final rulemaking action to adopt these rules on a permanent basis in not fewer than thirty (30) days after the date of publication of this notice in the D.C. Register.  Further, the Board will transmit the proposed rulemaking to the Council of the District of Columbia for a ninety (90)-day period of review in accordance with D.C. Official Code § 25-211(b)(2)(2012 Repl.).  
Chapter 1, PROVISIONS OF GENERAL APPLICABILITY, of Title 23 DCMR, ALCOHOLIC BEVERAGES, is amended as follows:
Section 199, DEFINITIONS, is amended by revising the definition of “Safekeeping hearing” to read as follows:
199
DEFINITIONS

Safekeeping hearing – the proceeding held by the Board to determine whether reasonable cause exists to extend the period that a license is held in safekeeping or whether the license should be cancelled.

Chapter 2, LICENSE AND PERMIT CATEGORIES, of Title 23 DCMR, ALCOHOLIC BEVERAGES, is amended as follows:

Section 214, NOTICE TO ADVISORY NEIGHBORHOOD COMMISSIONS, is repealed so that the section reads as follows:
214
REPEALED

Chapter 4, GENERAL LICENSING REQUIREMENTS, of Title 23 DCMR is amended as follows:
Section 402, BOARD CHECK SHEET, is amended by striking “voluntary agreement” and replacing it with “settlement agreement” in § 402.1(e) so that it reads as follows:

402.1(e)
a copy of the establishment’s cooperative agreement or settlement agreement, if any.
Chapter 5, LICENSE APPLICATIONS, of 23 DCMR is amended as follows:

Section 502, POLICE CLEARANCE, is amended by (1) striking the term “principal vice president” and inserting the term “vice president” in § 502.3 and (2) striking the phrase “ over twenty-five percent (25%)” and inserting the phrase “ten percent (10%) or more” in § 502.4 so that both subsections read as follows:
502.3
Each individual partner of a partnership, the president, vice president, and treasurer of a corporation and the managers of a limited liability company shall be required to comply with the provisions of this section.
502.4
Each stockholder, limited partner, or member of a limited liability company holding directly or indirectly ten percent (10%) or more of the stock of a corporation, partnership, or limited liability company shall be required to comply with the provisions of this section.
Chapter 6, LICENSE CHANGES, of 23 DCMR is amended as follows:

Section 601, TRADE NAMES AND CORPORATE NAMES, is amended by (1) striking the phrase “twenty-five percent (25%)” and inserting the phrase “ten percent (10%)”; and (2) amending § 601.4 in its entirety so that both subsections read as follows:
601.1
If there is a change in corporate officers, directors, limited or general partners in a partnership, or persons owning or controlling ten percent (10%) or more of the common stock of the corporate license, the corporation or partnership shall submit to the Board within fifteen (15) calendar days the minutes or other instrument giving the names and addresses of any new officer, director, partner, or person holding ten percent (10%) or more of the stock.
601.4
If there is a change in the general partners of a limited partnership or the members of a limited liability company, the partnership or limited liability company owning or controlling ten percent (10%) shall submit to the Board in a timely manner, but no later than fifteen (15) calendar days after the changes has occurred, the instruments reflecting the change in partnership or membership interests. 

Chapter 7, GENERAL OPERATING REQUIREMENTS, of 23 DCMR is amended as follows:

Section 703, TEMPORARY OPERATING RETAILER PERMIT, is amended by (1) striking the phrase “pursuant to § 703.5” in inserting the phrase “ pursuant to § 703.6” in § 703.4; and (2) creating a new § 703.5 which will allow the temporary operating retail permit to remain in effect for ninety (90)  days, unless the Board grants an extension for good cause.
703.4
The permit shall be valid until the applicant’s transfer application is either granted or denied by the Board or until the permit is cancelled or suspended by the Board pursuant to § 703.6.

703.5
Notwithstanding § 703.4, no permit shall be valid for longer than ninety (90) calendar days unless extended by the Board for good cause.

Section 703 is further amended by renumbering the current § 703.5 as § 703.6.

Section 704, SURRENDER OF LICENSE, is amended by repealing § 704.4 so that it reads as follows:

§ 704.4
Repealed.

Section 705, HOURS OF SALE AND DELIVERY FOR OFF-PREMISES RETAIL LICENSEES, is amended by (1) repealing § 705.1; (2) striking the phrase “cooperative/voluntary agreement” and inserting the phrase “cooperative/settlement agreement” in § 705.2; (3) repealing § 705.3; (4) inserting the phrase “provided by” after the phrase “during those hours”; (5) inserting the phrase “other than set forth in its license” after the phrase “of this title” in § 705.4; and (6) inserting the phrase “provided by” after the phrase “during the hours of sale” in § 705.5.  Each of the amended subsections shall read as follows:
705.1
Repealed.

705.2
The Board may, by written order, further limit the hours of sale and deliver set forth in D.C. Official Code § 25-722 on a case-by-case basis upon conclusion of a protest hearing or through Board approval of a cooperative/settlement agreement.

705.3
Repealed.

705.4
The holder of a Retailer’s license Class A or Class B shall not sell or delivery alcoholic beverages during any hour or on any day other than during those days and during those hours provided by D.C. Official Code §25-722 and § 705.2 of this title, or as otherwise set forth in its license.

705.5
The holder of a Retailer’s license Class A may sell and deliver, during the hours of sale provided by D.C. Official Code § 25-722 and § 705.2 of this title, no less than six (6) miniatures of spirits or wine per purchase.

Section 706, LOCKING OF BEVERAGES DURING NON-SALE HOURS, is amended by striking the term, “department”, and inserting the term, “compartment”, in § 706.1 so that it reads as follows:

706.1
No holder of a Retailer’s license Class A, B, C, or D who offers for sale on the licensed premises commodities other than alcoholic beverages shall remain open during hours when the sale of alcoholic beverages is prohibited unless the licensee keeps all of the alcoholic beverages upon the premises in a separate beverage compartment which is securely closed and locked or there is a licensed manager or owner on the premises during all hours when the sale of alcoholic beverages is prohibited.
Section 707, MANAGER’S LICENSE, is amended by amending § 707.1 and 707.2 in their entirety to read as follows:
707.1
An owner or the Board-approved manager shall be present at the licensed establishment during the hours in which alcoholic beverages may be sold, served, or consumed on the licensed premises.
707.2
Notwithstanding the requirements in § 707.1, neither the owner nor the Board-approved manager must be present at the licensed establishment when:

(a) There are not any alcoholic beverages on the premises;

(b) The establishment is not open to the public;

(c) Alcoholic beverages are secure and not accessible to the public for sale, service, or consumption; or

(d) The license is in safekeeping pursuant to § 25-791.
Section 710, MINIMUM CHARGE, is amended by striking the term, “voluntary agreement” and inserting the term, “settlement agreement” in its place in § 710.3 so that the subsection reads as follows:

710.3
A minimum charge shall not be considered a cover charge and may be charged by an establishment without Board approval or an entertainment endorsement unless restricted by Board order or settlement agreement.
Section 711, RETAIL PERMITS FOR SAMPLING OF ALCOHOLIC BEVERAGES, is amended in its entirety to read as follows:

711.1
The holder of a Wholesaler’s licenses, Class A or B, Manufacturer’s License, Class A, B, or C, or an Off-premises Retailer’s License, Class A or B, may utilize a portion of the licensed premises for the sampling of alcoholic beverages.  Containers of alcoholic beverages used for sampling purposes shall be labeled as such and may not be sold.

711.2
No licensee may be use any portion of the licensed premises for the sampling of alcoholic beverages without a permit issued by the Board.  A request for a permit shall be in writing and shall:

(a) Include a diagram of the premises indicating the areas where the sampling is to take place; and

(b) State the hours and days during which the sampling is to take place.

711.3
A permit issued under this section shall be valid for three (3) years.  The permit shall expire on the same date as the applicant’s Wholesaler’s, Manufacturer’s, or Off-premises Retailer’s License.

711.4
The annual fee for a permit issued under this section shall be one hundred thirty dollars ($130).  Payment shall be made at the same time that the second and third year fees or renewal fees are due.

711.5
The holder of a permit issued under this section shall be authorized to provide to one (1) customer in any one (1) day samples that do not exceed the following quantities:

(a) Three ounces (3 oz.) of spirits;

(b) Six ounces (6 oz.) of wine; and

(c) Twelve ounces (12 oz.) of beer.

711.6
Unless otherwise restricted by Board order or settlement agreement:

(a) The holder of an Off-premises Retailer’s License, Class A or B, may hold public tastings during the hours it is permitted to sell and serve alcoholic beverages;

(b) The holder of a Manufacturer’s License, Class A, B, or C, possessing a tasting permit may hold public tastings between 8:00 a.m. and 12:00 a.m., seven (7) days a week; and

(c) The holder of a Wholesaler’s License, Class A or B, possessing a tasting permit may hold tastings between 8:00 a.m. and 12:00 a.m., seven (7) days a week; provided that the tastings are:

(i) Not open to the public;

(ii) For purposes of educating staff and introducing products to licensees; and
(iii) Limited to the following:

(A) Retailers;

(B) Manufacturers;

(C) Temporary and festival license holders;

(D) Solicitors; and

(E) Wholesaler staff.
711.7
Private collectors may obtain a tasting permit from the Board to conduct tastings in accordance with D.C. Official Code § 25-118(g), provided that the tastings are not open to the public.  The private tastings may be held between the hours of 8:00 a.m. and 12:00 a.m., seven (7) days a week.
Section 712, PUB CRAWLS, is amended by amending § 712.5 in its entirety to read as follows:

712.5
No later than sixty (60) days prior to the scheduled date of the pub crawl event, the applicant must provide the Metropolitan Police Department, the D.C. Fire and Emergency Services, the Department of Public Works, and the Board with a Pub Crawl Event Form which shall include the following information:

(a) The names and addresses of all licensed establishments which are expected to participate;

(b) The geographic area where the event will take place;

(c) The anticipated number and maximum number of participants;

(d) The actual hours of the event;

(e) The operational plan and security plan; 

(f) The plan for litter prevention, control, and removal; and

(g) The location of the designated registration area(s).
Section 716, ONE-DAY SUBSTANTIAL CHANGE, is amended in its entirety to read as follows:

716.1
The holder of a retailer’s license or manufacturer’s license may file a one-day substantial change request with the Board to: (a) sell or serve alcoholic beverages; (b) provide entertainment; (c) extend its hours of operation; (d) require a cover charge; (e) allow for dancing; or (f) operate at a location not permitted by the applicant’s license as a part of a specific event.  The one-day substantial change request may be granted, in the Board’s discretion, unless the activities sought by the applicant are otherwise prohibited by the applicant’s ABC license or by the terms of a valid settlement agreement.
716.2
Such a request made pursuant to § 716.1 shall not be granted by the Board:

(a) More than six (6) times in a calendar year for a holder of a retailer’s license; or

(b) More than twelve (12) times in a calendar year for a holder of a manufacturer’s license.

Section 717, CORKING FEE, is amended in its entirety to read as follows:

717.1
The holder of an on-premises retailer, temporary, or festival license may permit a patron to bring to and consume on the licensed premises an alcoholic beverage that the licensee is permitted to sell or serve under its license; provided that, the alcoholic beverage is opened by an employee of the establishments or event.  However, the license shall not permit any alcoholic beverage opened on the licensed premises to be removed.
717.2
The holder of an on-premises retailer, temporary, or festival license shall be permitted to charge a corking fee provided that the corking fee is disclosed to the patron prior to the opening of the alcoholic beverage.

A new section 721, SELF-SERVICE MACHINES, is added to read as follows:

721
SELF-SERVICE MACHINES

721.1
No licensed establishment shall allow self-service machines to be used on the licensed premises without first complying with this section.

721.2
Any person who the licensed establishment has determined is at least twenty-one (21) years of age may purchase an access card that may be used to purchase beer or wine from a self-service machine

721.3
Before selling a prepaid access card to a customer, the licensed establishment shall check the customer’s valid government-issued identification to ensure that the customer is at least twenty-one (21) years of age.

721.4
Customers shall only be allowed to purchase one (1) drink at a time with their access card.

721.5
Licensed establishments shall not knowingly allow third parties to directly or indirectly purchase beer or wine from self-service machines with another customer’s access card.

721.6
Each licensed establishment offering self-service machines shall ensure that:

(a) Only persons who are least twenty-one (21) years of age are able to utilize the self-service machines; 

(b) The prepaid access cards are programmed to allow the dispensing of no more than thirty-two ounces (32 oz.) of beer and fifteen ounces (15 oz.) of wine to a customer.  Once the customer has dispensed the maximum amount of beer or wine, the access card shall be deactivated.  The customer will need to provide the licensee or its designee with their identification before being allowed to add additional money on their access card;
(c) The licensed establishment shall assess customers seeking to add additional money on their access card for signs of intoxication.  No customer that reasonably appears to be intoxicated shall be permitted to add additional funds to their access cards; and
(d) The licensed establishment shall retain control of the self-service machine.

721.7
All access cards shall be deactivated at the end of the licensed establishment’s approved hours.

721.8
For purposes of this section, “self-service machine” shall mean any mechanized device that is capable of dispensing beer, wine, or both directly to a customer.

Chapter 9, PROHIBITED AND RESTRICTED ACTIVITIES, of 23 DCMR is amended as follows:
Section 904, GIFTS AND LOANS FROM MANUFACTURED PROHIBITED, is amended by amending § 904.1 in its entirety to read as follows:
904.1
The five hundred dollar ($500) limitation set forth in D.C. Official Code § 25-736 shall apply to each separate service or article of property for each individual transmittal being promoted by such service or article of property.
Chapter 10, ENDORSEMENTS, of Title 23 DCMR is amended as follows:

Section 1000, ENTERTAINMENT ENDORSEMENT, is amended by amending § 1000.1 and 1000.3 in their entirety to read as follows:
1000.1
No holder of a manufacturer’s license, class A, B, or C, holding an on-site sales and consumption permit or an on-premises retailer’s license, class C/R, D/R, C/H, D/H, C/T, D/T, C/B, or D/B, may have entertainment, dancing, or charge a cover without obtaining an entertainment endorsement.
1000.3
A holder of a manufacturer’s license, class A, B, or C, holding an on-site sales and consumption permit, or an off-premises retailer’s license, class C/R, D/R, C/H, D/H, C/T, D/T, C/B, or D/B that does not possess an entertainment endorsement shall not be permitted to position its furniture or otherwise create a dance floor or dance area on the licensed premises greater than one hundred forty square feet (140 ft.2) without an entertainment endorsement.

Section 1001, ENTERTAINMENT ENDORSEMENT APPLICATION, is amended by striking the term, “voluntary agreement” and inserting the term, “settlement agreement,” in its place in § 1001.6 so that the subsection reads as follows:

1001.6
The licensee under a license, class C/R, D/R, C/H, D/H, C/T, or D/T, may file a written request with the Board to amend its entertainment endorsement subject to the procedures set forth in §1001.3.  An amendment to an entertainment endorsement shall not be required for changes to an establishment’s entertainment or dancing format if: 

(a) 
The licensee’s entertainment endorsement is approved for entertainment or dancing; and 

(b) 
The changes is not restricted by Board order or cooperative/settlement agreement
Section 1002, COVER CHARGE, is amended by amending § 1002.1 in its entirety to read as follows:

1002.1
The holder of a manufacturer’s license, class A, B, or C, that possesses an on-site sales and consumption permit, or an on-premises retailer’s license, class C/R, D/R, C/H, D/H, C/T, D/T, C/B, or D/B shall obtain an entertainment endorsement to have a cover charge.  For purposes of this section, a cover charge is a fee required by an establishment to be paid by patrons for admission that is not directly applied to the purchase of food or drink.
Section 1003, ONE-DAY SUBSTANTIAL CHANGE EXCEPTION, is amended by amending § 1003.1 and 1003.2 in their entirety to read as follows:

1003.1
The holder of a manufacturer’s license, class A, B, or C, or retailer’s license, class C/R, D/R, C/H, D/H, C/T, D/T, C/B, or D/B, who does not possess an entertainment endorsement may file a one-day substantial change request with the Board pursuant to §716 for permission to have entertainment, a cover charge, or dancing if not otherwise permitted by one’s license as part of a specific event.  The one-day substantial change request may be granted, in the Board’s discretion, unless the activities sought by the applicant are otherwise prohibited by the establishment’s license.

1003.2
A request under § 1003.1, when considered together with § 716.1, shall not be granted by the Board:
(a) More than six (6) times in a calendar year for retailer’s licenses; or

(b) More than twelve (12) times in a calendar year for manufacturer’s licenses.
Section 1004, SIDEWALK CAFÉ OR SUMMER GARDEN ENDORSEMENT, is amended by amending § 1004.1 in its entirety to read as follows:

1004.4
No holder of a manufacturer’s license, class A, B, or C, with an on-site sales and consumption permit or an on-premises retailer’s license shall be permitted to sell, service, or permit the consumption of alcoholic beverages on either outdoor public or private space without obtaining a sidewalk café endorsement for outdoor public space or a summer garden endorsement for privately owned space.  The sidewalk café or summer garden endorsement shall be placed by ABRA on the license.

Chapter 11, ADVERTISING, of 23 DCMR is amended as follows:
Section 1100, PROHIBITED STATEMENTS, is amended by repealing § 1100.2 as follows:

1100.2
Repealed.

Chapter 12, RECORDS AND REPORTS, of Title 23 DCMR is amended as follows:

Section, 1202, WHOLESALER’S BOOKS, RECORDS, AND REPORTS, is amended by repealing § 1202.4 as follows:

1202.4
Repealed.

Chapter 13, TRANSPORT BEVERAGES, of 23 DCMR is amended as follows:

Section 1300, TRANSPORT PERMITS FOR ALCOHOLIC BEVERAGES, is repealed.

1300
REPEALED

Section 1301, IMPORTATION PERMITS FOR RETAILERS OF ALCOHOLIC BEVERAGES, is amended by amending § 1301.1 in its entirety to read as follows:
1301.1
Pursuant to D.C. Official Code § 25-119, the Board may issue an importation permit to a holder of a retailer’s license, Class A, B, C, or D, or any other entity authorized to obtain an importation permit in accordance with § 1302.3 to allow for the importation of alcoholic beverages bearing the same brand or trade name into the District of Columbia which are not obtainable by the retail licensee from a licensed manufacturer or wholesaler in the District of Columbia in sufficient quantity to reasonably satisfy the immediate needs of the retail licensee.

Section 1302, IMPORTATION OF ALCOHOLIC BEVERAGES FOR PRIVATE USE AND CONSUMPTION, is amended by creating a new § 1302.2 to read as follows:
1302.2
Upon application made to the Board for an importation permit pursuant to § 1302.1, the applicant shall certify to the Board that the alcoholic beverages that are to be imported into the District of Columbia are not available from a licensed manufacturer or wholesaler in sufficient kind or quantity to reasonably satisfy the immediate needs of the licensee.

Section 1302, IMPORTATION OF ALCOHOLIC BEVERAGES FOR PRIVATE USE AND CONSUMPTION, is amended further by renumbering the existing § 1302.2 through § 1302.4 as § 1302.3 through 1302.5.
Section 1303, TRANSPORT OF BEVERAGES WITHIN THE DISTRICT OF COLUMBIA, is amended by amending § 1303.1 and 1303.2 in their entirety to read as follows:
1303.1
No licensee, or agent, or employee of a manufacturer, wholesaler, or retailer shall transport into or within the District of Columbia any of the following in a vehicle unless that vehicle bears upon the exterior of both sides of the vehicle, the name of the licensee and the kind and number of the licensee’s beverage license in letters not less than three and one-half inches (3 ½ in.) high:

(a) More than twelve (12) bottles of spirits or wine; or

(b) More than forty-eight (48) bottles of beer.

1303.2
If more than twelve (12) containers of spirits or wine, or more than forty-eight (48) containers of beer, are transported in a vehicle not conforming with the requirements of § 1303.1, the person in charge of the transportation shall have in his or her possession a permit from the Board or a bill or memorandum issued by the seller of the alcoholic beverages, showing the following information:

(a) The name and address of seller;
(b) The date of the sale; and
(c) The quantity and character of each beverage being transported.

Chapter 15, APPLICATIONS: NOTICE OF HEARINGS INVOLVING LICENSES, of 23 DCMR is amended by creating a new § 1505 to read as follows:

1505
NOTICE TO ADVISORY NEIGHBORHOOD COMMISSIONS
1505.1
Notice required to be provided by the Board to each ANC Office, ANC Chairperson, and ANC single member district Commissioner pursuant to D.C. Official Code § 1-310(c)(2)(A) shall be sent to the ANC address on file with the Office of Advisory Neighborhood Commissions.

Chapter 15, APPLICATIONS: NOTICE OF HEARINGS INVOLVING LICENSES, of 23 DCMR is further amended by renumbering the existing § 1505, PRESUMPTIONS OF APPROPRIATENESS, as § 1506.

Chapter 16, CONTESTED HEARINGS, NON-CONTESTED HEARINGS, PROTEST HEARINGS AND PROCEDURES, of Title 23 DCMR is amended as follows:

Section 1600, GENERAL PROVISIONS, is amended by amending § 1600.3 and 1600.4 in their entirety to read as follows:
1600.3
The following hearings held before the Board shall be considered to be contested cases:
(a) Protest hearings;

(b) Show cause hearings;

(c) Summary suspension or summary revocation hearings;

(d) Cease and desist hearings;

(e) Contested fact finding hearings in which the Board may suspend or revoke one’s license;

(f) Temporary Operating Retail Permit revocation hearings; and

(g) Qualifications hearings.

1600.4
The following hearings held before the Board shall not be considered to be contested cases:

(a) Uncontested fact finding hearing, including the request to extend a license safekeeping; and

(b) Moratorium hearings and other rulemaking hearings.
Section 1602, FILING A PROTEST, is amended in its entirety to read as follows:
1602
FILING A PROTEST

1602.1
Only those individuals or entities listed in D.C. Official Code § 25-601 may file a protest against:

(a) The issuance of a new license;

(b) The renewal of an existing license;

(c) The transfer of a license to a new location;

(d) Substantial changes to the nature of the operations of a licensed establishment; and

(e) Changes in license classes.

1602.2
All protests shall be in writing, shall be received by the Board prior to the end of the protest period, and shall state, as grounds for the protest, why the matter being objected to is inappropriate under one (1) or more of the appropriateness standards set out in D.C. Official Code §§ 25-313 and 25-314 and § 400 of this title.

1602.3
Protests submitted by the ANC or a community or civic association, shall be signed by the presiding officer or any other authorized person in accordance with the entity’s bylaws or other governing documents.  The protest shall state the name and position of the designated representative who shall receive correspondence from the Board on behalf of the ANC or the community or civic association.

1602.4
Protests submitted by abutting property owners, protestant groups of five (5) or more residents or property owners, or a group of three (3) or more residents located in a moratorium zone, of the District sharing common ground shall be signed by all of the protestants and shall contain each protestant’s full printed name, e-mail address, if any, and mailing address.  The protest shall identify a designated representative(s) who shall represent the protestant group and receive correspondence from the Board on the protestant group’s behalf.

1602.5
For purposes of § 1602.3, electronic signatures on protest letters are permitted.

1602.6
The Board may require protestants to appear in person before the Board for the purpose of determining that a sufficient number of individuals exist to have standing pursuant to D.C. Official Code § 25-601.

Section 1605, PARTY STANDING OF A GROUP OF FIVE OR MORE RESIDENTS OR PROPERTY OWNERS, is amended (1) amending § 1605.2 and 1605.3 in their entirety and (2) adding a new by adding a new § 1605.4 to read as  follows:

1605.2
Members of a protestant group of five (5) or more residents or property owners, or a protestant group of three (3) or more residents located in a moratorium zone, may submit written statements of designation of representation.

1605.3
A member of a protestant group of five (5) or more residents or property owners, or a protestant group of three (3) or more residents or property owners located in a moratorium zone, may be represented by a designated representative before the Board once the protestant group has been granted standing.

1605.4
A group of five (5) or more residents or property owners, or three (3) or more residents or property owners located in a moratorium zone, will be defined by the members set forth in the protest petition.

Section 1610, SETTLEMENT AGREEMENTS, is amended by amending § 1610.3 in its entirety to read as follows:
1610.3
A properly filed request to unilaterally terminate or amend a settlement agreement shall be considered by the Board pursuant to the substantial change and notice procedures set forth in D.C. Official Code §§ 25-404 and 25-762.

Section 1612, PROTEST HEARINGS, is amended by striking the phrase, “cross-examine the applicant’s witnesses”, and inserting the phrase, “and to examine and cross-examine witnesses”, in § 1612.8 so that the entire subsection reads as follows:
1612.8
In any case where there is more than one (1) protest, the Board, in its discretion, may request that the protestants designate one (1) person to conduct the protestant’s case, to give opening and closing statements, and to examine and cross-examine witnesses.
Section 1616, FACT-FINDING HEARINGS, in its entirety to read as follows:
1616
FACT FINDING HEARINGS
1616.1
Prior to rendering a final decision on a licensing request or an ABRA Investigative Report, the Board may hold a non-evidentiary fact finding hearing to obtain further information from an applicant, licensee, witness, government official, or any other member of the public with the permission of the Board.

1616.2
A licensee shall not be fined or have its license suspended or revoked at a fact-finding hearing.  

1616.3
Information provided at a fact finding hearing may result in the issuance of a show case notice pursuant to §1611 or other enforcement action permitted under the Act or this title. The fact-finding hearing may also result in the Board initiating an action to deny, modify, place conditions, or approve an application, as well as any other action authorized by this title.
1616.4
At any time, in its discretion, the Board may limit or exclude the submission of evidence, statements, and testimony at the hearing.

1616.5
All fact-finding hearings shall be open to the public.

1616.6
Notwithstanding § 1616.5, a fact finding hearing may be closed to the public:
(a) For purposes of receiving testimony, discussing, or deliberating upon the criminal background of an applicant for a solicitor’s or ABC manager’s license; or
(b) Where closure is required by section 405 of the Open Meetings Act, effective March 31, 2011 (D.C. Law 18-350; D.C. Official Code § 25-575), as amended.

Chapter 17, PROCEDURAL REQUIREMENTS FOR BOARD HEARINGS, of 23 DCMR is amended as follows:

Section 1703, SERVICE OF PAPERS, is amended by amending § 1703.5(b) and 1703.8 in their entirety to read as follows:
1703.5(b)
Leaving the paper at the licensed premises with the owner, ABC Manager, or other employee of the establishment;
1703.8
Service shall also be deemed proper upon a showing that the party actually received delivery of the notice or paper, irrespective of the delivery method.
Section 1706, APPEARANCE AND REPRESENTATION, is amended in its entirety to read as follows:
1706
APPEARANCE AND REPRESENTATION

1706.1
An individual may represent himself or herself in any proceeding before the Board.

1706.2
An attorney may represent any party before the Board by submitting a Notice of Appearance or completing ABRA’s Attorney/Representative Designation Form to the Board.  

1706.3
In addition to these regulations, the District of Columbia Rules of Professional Conduct shall govern the conduct of all attorneys appearing before the Board.

1706.4
A non-lawyer representative may represent any party before the Board by submitting a written consent of the party or ABRA’s Attorney/Representative Designation Form to the Board.

1706.5
An authorized officer, director, partner, or employee may represent a corporation, partnership, limited partnership, or other legal entity before the Board.  Parties appearing before the Board pursuant to this section may be required to demonstrate that authority.

1706.6
Any party appearing before the Board in any proceeding may bring an interpreter of his or her choice.

1706.7
If it appears to the Board that the facts of issues in a matter before it are so intricate or involved that, in the interests of justice, of conserving time, or of facilitating preparation of an adequate record, a party ought to be represented by an attorney, the Board may urge the party to obtain counsel and shall allow the party a reasonable time, not to exceed fourteen (14) calendar days, to do so, as long as the rights of the other parties to the hearing are not substantially and adversely affected.

1706.8
Any person authorized to appear pursuant to this section may sign any paper required or permitted by statute, regulation, or this chapter to be filed with the Board.

Section 1707, NOTICE OF APPEARANCE, is amended in its entirety to read as follows:
1707
NOTICE OF APPEARANCE

1707.1
A non-lawyer representative shall submit a signed statement containing that person’s name, address, e-mail address, telephone number, and the nature of the representation, or ABRA’s Attorney/Representative Designation Form prior to appearing before the Board.

1707.2
The written statement or the Attorney/Representative Designation Form required under § 1707.1 shall be made a part of the Board’s record of the proceeding and shall be served on all parties to the proceeding.

1707.3
Any attorney appearing as counsel in any proceeding shall submit a Notice of Appearance containing his or her name, e-mail address, office address, office telephone number, D.C. Bar number, and nature of the representation or ABRA’s Attorney/Representative Designation Form to the Board.

1707.4
In the case of law students who appear before the Board under the direction of an accredited law school clinical program, the supervising attorney shall register with the Board.
Section 1708, INSPECTION OF BOARD FILES, is amended by amending § 1708.1 in its entirety to read as follows:

1708.1
The records of the Board shall be available for inspection and copying as soon as practicable, but no longer than three (3) business days from the date that the request is made by any interested party or member of the public, except as otherwise provided in this section.

Section 1709, INVESTIGATOR REPORTS, is amended in its entirety to read as follows:

1709.1
All applications scheduled for a protest hearing shall be assigned for investigation by the Board and the investigator report shall be considered part of the Board’s protest hearing record.

1709.2
The Board shall make investigator report available to the parties of a contested case at least two (2) days prior to the date of the protest hearing or catered site protest hearing.

Section 1714, EXAMINATION OF WITNESSES, is amended by (1) amending § 1714.1 in its entirety and (2) adding a new § 1714.2 to read as follows:

1714.1
In any proceeding before the Board, each party shall have the right to present in person or by counsel or designated representative, the party’s case or defense, including oral and documentary evidence, to submit rebuttal evidence, and to cross-examine witnesses, unless the matter at issues has been dismissed by the Board.

1714.2
In a protest hearing in which there is more than one (1) protest, and the Board has required the protestants to designate one (1) person to conduct the protestant’s case pursuant to § 1612.8, the designated individual shall present the protestant’s case, give the opening and closing statements, and examine and cross-examine witnesses on behalf of the protestants.

Section 1714, EXAMINATION OF WITNESSES, is further amended by renumbering existing § 1714.2 through 1714.5 as § 1714.3 through 1717.6.

 Section 1717, POST-HEARING SUBMISSIONS, is amended by amending § 1717.6 in its entirety to read as follows:
1717.6
Proposed Findings of Fact and Conclusions of Law shall be limited to the record and shall include new legal issues that were not raised during the hearing.

Section 1719, RECONSIDERATION, REHEARING, AND REARGUMENT, is amended in its entirety to read as follows:

1719
RECONSIDERATION, REHEARING, REARGUMENT, AND STAY
1719.1
A motion for reconsideration, rehearing, reargument, or stay of a decision or order of the Board filed pursuant to D.C. Official Code § 25-433(d) shall be filed with the Board, and a copy shall be served on each party and intervenor.

1719.2
A motion for reconsideration shall state briefly the matters of record alleged to have been erroneously decided, the grounds relied upon, and the relief sought.

1719.3
If a motion is based in whole or in party on a new matter, that new matter shall be set forth in the motion stating that the petition could not by due diligence have known or discovered the new matter prior to the date the case was presented to the Board for a decision.

1719.4
The Board may, in its discretion, permit or require oral argument upon a motion filed under this section.

Section 1722, PPROTEST INFORAMTION FORMS is amended in its entirety to read as follows:
1722
PROTEST INFORMATION FORMS AND EXHIBIT FORMS

1722.1
All parties to a protest hearing shall file a Protest Information Form (PIF) and an Exhibit Form.

1722.2
The PIF shall identify the following specific items:

(a) Agreements made by the parties as to any protest issues which limit the issues for hearing to those not disposed of or resolved by mediation;

(b) Unresolved issues that remain the subject of the protest hearing;

(c) Witnesses who are expected to testify;

(d) Exhibits the party intends to offer into evidence, the completed Exhibit Form, and copies of the exhibits;
(e) List of material facts or the contents or authenticity of any document to which the parties have agreed to stipulate; and

(f) The relief sought.

1722.3
The PIF must be signed by the party’s representative or by the party if the party is proceeding pro se.

1722.4
The exhibit form shall list each of the exhibits the party intends to introduce at the protest hearing, along with copies of the exhibits.

1722.5
The PIF shall contain a copy of the résumé for any witnesses for whom a party intends to call as an expert.

1722.6
The Board may exclude at the hearing any witnesses or exhibits not disclosed on the PIF or the Exhibit Form if the Board finds that the opposing party has been prejudiced by the failure to disclose or if there has been a knowing failure to disclose.

1722.7
The Board shall have the discretion to receive documentary evidence from the parties not already listed or attached to the PIF or the Exhibit Form upon a finding of good cause.

1722.8
The PIF and Exhibit Form and any attachments shall be served on all parties and ABRA’s Office of General Counsel seven (7) calendar days prior to the hearing.

1722.9
The Board may allow a party to submit their PIF and Exhibit Form, or amend their PIF and Exhibit Form, after the submission deadline set forth in § 1722.8 for good cause.

1722.10
Failure to file a PIF and Exhibit Form pursuant to this section may result in the exclusion of evidence, the dismissal of the license application or protest, unless in the discretion of the Board, good cause is shown for the party’s failure to file.
Chapter 18, PETITION PROCEDURES, of 23 DCMR is amended is as follows:

Section 1801, PROTEST PETITIONS, is repealed.

1801
REPEALED
Chapter 19, COMPLAINTS: INQUIRIES TO THE BOARD, is amended as follows:

Section 1903, DECLARATORY ORDERS, is amended by striking the term, “voluntary”, and inserting the term, “settlement”, in § 1903.1 so that the subsection reads as follows:
1903.1
Any licensee or applicant for a license may make a written request to the Board to issue a declaratory order, as provided in D.C. Official Code § 2-508, regarding the applicability of Title 25 of the D.C. Official Code, this title, or any other statute enforceable by the Board, to terminate a controversy other than a contested case or to remove uncertainty regarding a specific factual situation.  Any request filed with the Board that involves an existing settlement agreement shall be considered a contested case by the Board and not subject to the issuance of a declaratory order.

Chapter 20, CATERER’S LICENSE, is amended as follows:
Section 2005, MANAGER ATTENDANCE AT CATERED EVENTS, is amended in its entirety to read as follows:

2005
MANAGER ATTENDANCE AT CATERED EVENTS

2005.1
Either the holder of a caterer’s license or a designated manager shall remain on the premises for the duration of the catered event.

2005.2
The holder of a caterer’s license, or the designated manager, shall keep a copy of the caterer’s license on his or her person during the catered event and make it available for inspection by an ABRA investigator upon request.

Section 2006, CATERER’S REPORT, is amended by amending § 2006.1 in its entirety to read as follows:
2006.1
Licensees subject to this section shall, semiannually, furnish to the Board, on a form to be prescribed by the Board, a report that includes the following information:

(a) The quantity of alcoholic beverages sold by the licensee in gallons during the preceding six (6) months for beverage purposes;

(b) The total dollar amount of receipts for the sale of alcoholic beverages and food;

(c) Of the total in paragraph (b) above, the amount received for the sale of alcoholic beverages and the amount received for the sale of food, and the percentages of the total receipts represented by the respective amounts;

(d) The amount expended for alcoholic beverages and the amount expended for food, and the percentages of the total expenditures represented by the respective amounts;

(e) The method used to compute the amounts and percentages; and

(f) A statement executed by an individual licensee, partner of an applicant partnership, or the appropriate officer of an applicant corporation, attesting to the truth of the statement.

Copies of the proposed rulemaking can be obtained by contacting Martha Jenkins, General Counsel, Alcoholic Beverage Regulation Administration, 2000 14th Street, N.W., 4th Floor, Washington, D.C. 20009.  All persons desiring to comment on the proposed rulemaking must submit their written comments, not later than thirty (30) days after the date of the publication of this notice in the D.C. Register, to the above address or via email to martha.jenkins@dc.gov.  
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