














establishment. Id. at 179. The noise generated by the establishment interferes with her sleep,
shakes her walls, plates, and cabinets almost every weekend. Id. at 179, 191. She has
complained to the owner about the noise on multiple occasions. Id. at 182-83. She noted that
after repeated complaints the owner has become angry, dismissive, and insulting. Id. at 183.

VI.  Gabriella Kubinyi

20, Gabriella Kubinyi lives in the condominium that abuts the establishment and her unit
shares a wall with Safari. Id. at 193. She has lived in the building since 2017. Id. She usually
parks her car in front of the building, but when Safari has events she has to drive around to find
parking. Id. at 194. She then has to walk through crowds to get to her building. /d. She also
heard gun shots when a shooting occurred at or around the establishment. /d. at 194-95.

21.  On aregular basis, the establishment’s patrons loiter in front of the establishment and
leave litter. Id. at 196. She has also heard the establishment raise the volume of their indoor
speakers so that the music could be heard outside. Id. at 200.

CONCLUSIONS OF LAW

22.  The Board may approve an Application to Renew a Retailer's Class CT License when the
establishment will not have an adverse impact on the neighborhood. D.C. Code §§ 25-104, 25-
313(b); 23 DCMR §§ 1607.2; 1607.7(b) (West Supp. 2021). Specifically, the question in this
matter is whether the Application will have a negative impact on peace, order, and quiet;
residential parking and vehicular and pedestrian safety; and real property values of the area
located within 1,200 feet of the establishment.. D.C. Code § 25-313(b); 23 DCMR §§ 1607.2;
1607.7(b) (West Supp. 2021).

I. The Establishment is Appropriate for the Neighborhood Subject to Conditions.

23.  Under the appropriateness test, “the applicant shall bear the burden of proving to the
satisfaction of the Board that the establishment for which the license is sought is appropriate for
the locality, section, or portion of the District where it is to be located . . . .” D.C. Code § 25-
311(a). The Board shall only rely on “reliable” and “probative evidence” and base its decision
on the “substantial evidence” contained in the record. 23 DCMR § 1718.3 (West Supp. 2019).
The substantial evidence standard requires the Board to rely on “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.” Clark v. D.C. Dep't of
Employment Servs., 772 A.2d 198, 201 (D.C. 2001) citing Children's Defense Fund v. District of
Columbia Dep't of Employment Servs., 726 A.2d 1242, 1247 (D.C.1999).

24.  In determining appropriateness, the Board must consider whether the applicant’s future
operations will satisfy the reasonable expectations of residents to be free from disturbances and
other nuisances—not just whether the Application complies with the minimum requirements of
the law. D.C. Council, Bill 6-504, the “District of Columbia Alcoholic Beverage Control Act
Reform Amendment Act of 1986,” Committee on Consumer and Regulatory Affairs, 38 (Nov.
12, 1986); see Panutat, LLC v. D.C. Alcoholic Beverage Control Bd., 75 A.3d 269, 277 n. 12
(D.C. 2013) (“However, in mandating consideration of the effect on peace, order, and quiet, §



25-313(b)(2) does not limit the Board's consideration to the types of noises described in § 25-
725.”). As part of its analysis, the Board should evaluate each “unique” location “according to
the particular circumstances involved” and attempt to determine the “prospective” effect of the
establishment on the neighborhood. Le Jimmy, Inc. v. D.C. Alcoholic Beverage Control Bd., 433
A.2d 1090, 1093 (D.C. 1981). Furthermore, the analysis may also include the Applicant’s efforts
to mitigate or alleviate operational concerns, the “character of the neighborhood,” the character
of the establishment, and the license holder’s future plans. Donnelly v. District of Columbia
Alcoholic Beverage Control Board, 452 A.2d 364, 369 (D.C. 1982) (saying that the Board could
rely on testimony related to the licensee’s “past and future efforts” to control negative impacts of
the operation); Upper Georgia Ave. Planning Comm. v. Alcoholic Beverage Control Bd., 500
A.2d 987, 992 (D.C. 1985) (saying the Board may consider an applicant’s efforts to “alleviate”
operational concerns); Citizens Ass'n of Georgetown, Inc. v. D.C. Alcoholic Beverage Control
Bd., 410 A.2d 197, 200 (D.C. 1979); Gerber v. D.C. Alcoholic Beverage Control Bd., 499 A.2d
1193, 1196 (D.C. 1985); Sophia's Inc. v. Alcoholic Beverage Control Bd., 268 A.2d 799, 800-
801 (D.C. 1970).

a. The continued operation of Safari without conditions will have a negative
impact on peace, order, and quiet.

25. “In determining the appropriateness of an establishment, the Board shall consider . . .
[t]he effect of the establishment on peace, order, and quiet, including the noise and litter
provisions set forth in §§ 25-725 and 25-726.” D.C. Code § 25-313(b)(2); see also D.C. Code §§
25-101(35A), 25-314(a)(4). Among other considerations, the Board is instructed to consider
“noise, rowdiness, loitering, litter, and criminal activity.” 23 DCMR § 400.1(a) (West Supp.
2019).

28. In this case, multiple abutting residents report hearing amplified music and patron voices
inside their units during early morning hours. Supra, at 9 12, 14, 19. The record also
established that Safari does not take sufficient steps to prevent noise disturbances. In particular,
Safari has not engaged a fully trained sound engineer to engage in professional noise mitigation,
the establishment has placed sound amplification equipment against the shared wall, and permits
outside entertainers to use their own sound equipment. Supra, at 99, 15. Finally, the Board is
not persuaded by the argument that the developer of the abutting condominium building failed to
adequately soundproof the building as there is insufficient evidence in the record to sustain such
a conclusion. Supra, at § 8. As aresult, based on these facts, it is clear that Safari has not taken
sufficient commercially reasonable measures to control the noise leaking from the establishment.
As such, the imposition of conditions to improve the noise situation at the establishment are
warranted.

27.  Finally, the firing of a gun in or around the establishment merit additional measures
related to security at the establishment. Supra, at § 20.

b. Safari is not having a negative impact on residential parking needs and
vehicular and pedestrian safety.



28.  “In determining the appropriateness of an establishment, the Board shall consider . . .
[t]he effect of the establishment upon residential parking needs and vehicular and pedestrian
safety . ...” D.C. Code § 25-313(b)(3); see also D.C. Code §§ 25-101(35A), 25-314(a)(4).
Among other considerations, the Board is instructed to consider the availability of both private
and public parking, any parking arrangements made by the establishment, whether “[t]he flow of
traffic . . . will be of such pattern and volume as to . . . increase the [reasonable] likelihood of
vehicular [or pedestrian] accidents . . ..” 23 DCMR § 400.1(b), (c) (West Supp. 2021). In this
case, while there is evidence that parking in the neighborhood is heavily utilized when Safari is
in operation or receives deliveries, or that residents have to search or cannot find parking directly
in front of their residence, this does not alone rise to the level of a negative impact on residential
parking. The Board further notes that the use of a sign saying no parking on the establishment’s
window has no bearing on this appropriateness factor. Supra, at § 16. Finally, the Board further
notes that the record contains no evidence that the operation of the establishment poses a danger
to vehicles and pedestrians. Therefore, the Board finds in favor of Safari on this issue.

¢. The continued operation of Safari will not have a negative impact on real
property values.

29.  In determining whether an establishment is appropriate, the Board must examine whether
the establishment is having a negative effect on real property values. D.C. Code § 25-313(b)(1).
The Board has noted in the past that the presence of blight may have a negative impact on
property values. In re Historic Restaurants, Inc., t/a Washington Firehouse Restaurant,
Washington Smokehouse, Case No. 13-PRO-0031, Board Order No. 2014-107, 9 48
(D.C.A.B.C.B. Apr. 2, 2014) citing In re Rail Station Lounge, LLC, t/a Rail Station Lounge,
Case No. 10-PRO-00153, Board Order No. 2011-216, § 62 (D.C.A.B.C.B. Jun. 15,2011). The
record does not show any indication that the establishment is blighted; therefore, the Board finds
in favor of the Applicant on this issue.

II. The Establishment’s Record of Compliance Merits Renewal with Conditions.

30. Under § 25-315, “[t]he Board shall consider the licensee's record of compliance with this
title and the regulations promulgated under this title and any conditions placed on the license
during the period of licensure, including the terms of a settlement agreement.” D.C. Code § 25-
315(b)(1). The Board notes that the establishment has recently admitted to serious violations of
the alcohol laws where it permitted or allowed illegal activity, failed to follow its security plan,
and gave over control of the establishment to an unauthorized third party. Supra, at § 6. While
these violations do not merit the termination of the license, the imposition of conditions to
improve security are warranted.

III.  The Board Imposes Conditions on the License to Address Noise and Security
Issues at the Establishment.

31. In light of the Board’s findings regarding appropriateness and the prior violation history
of the establishment, the Board finds it necessary to impose conditions on the Applicant’s
license. See In re Dos Ventures, LLC, t/a Riverfront at the Ball Park, Case No. 092040, Board
Order No. 2014-512. 9 49 (D.C.A.B.C.B. Nov. 13, 2013) (saying “[i]n practice, the Board has



imposed conditions when it is shown that there are valid concerns regarding appropriateness that
may be fixed through the imposition of specific operational limits and requirements on the
license”). Under § 25-104(e), the Board is granted the authority to impose conditions on a
license when “. . . the inclusion of conditions will be in the best interest of the [neighborhood] . .
..” D.C. Code § 25-104(e). In this case, the conditions outlined in the Board’s order will reduce
noise disturbances, improve the security in and around the establishment, and improve patron
behavior in and around the establishment; therefore, they are in the best interest of the
neighborhood. The Board notes that it did not go further because the activities at the
establishment are appropriate for the neighborhood based on its zoning,.

IV.  The Board Has Satisfied the Great Weight Requirement By Addressing ANC
4C’s Issues and Concerns.

32. ANC 4C’s written recommendation submitted in accordance with D.C. Code § 25-609(a)
indicated that its protest was based on concerns regarding Safari Restaurant’s impact on
appropriateness and compliance with District law. The Board notes that it specifically addressed
these concerns above.

V. The Application Satisfies All Remaining Requirements Imposed by Title 25.

33. Finally, the Board is only required to produce findings of fact and conclusions of law
related to those matters raised by the Protestants in their initial protest. See Craig v. District of
Columbia Alcoholic Beverage Control Bd., 721 A.2d 584, 590 (D.C. 1998) (“The Board's
regulations require findings only on contested issues of fact.”); 23 DCMR § 1718.2 (West Supp.
2019). Accordingly, based on the Board’s review of the Application and the record, the
Applicant has satisfied all remaining requirements imposed by Title 25 of the D.C. Official Code
and Title 23 of the D.C. Municipal Regulations.

ORDER

Therefore, the Board, on this 3rd day of March 2021, hereby APPROVES the
Application to Renew a Retailer's Class CT License subject to the following CONDITIONS:

(1) the summer garden shall cease operations at 11:00 p.m. during the week and midnight
during the weekend;

(2) live entertainment is prohibited in the establishment’s outdoor seating areas;

(3) all live entertainment at the establishment shall cease one hour prior to closing;

(4) no live entertainment shall occur after 11:30 p.m. unless the establishment hires the
Metropolitan Police Department Reimbursable Detail to be present while entertainment is

provided and for at least one hour after the close of business;

(5) the establishment shall keep all doors and windows closed except when used for
ingress and egress; and



(6) the establishment is prohibited from having speakers or other sound related equipment
located on any wall shared with a dwelling or otherwise face speakers toward any walls
shared with residents.

IT IS FURTHER ORDERED that the Board’s findings of fact and conclusions of law
contained in this Order shall be deemed severable. If any part of this determination is deemed
invalid, the Board intends that its ruling remain in effect so long as sufficient facts and authority
support the decision.

The ABRA shall deliver a copy of this order to the Parties.
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Pursuant to D.C. Official Code§ 25-433(d)(1), any party adversely affected may file a Motion
for Reconsideration of this decision within ten (10) days of service of this Order with the
Alcoholic Beverage Regulation Administration, 2000 14" Street, N.W., Suite 400S, Washington,
DC 20009.

Also, pursuant to section II of the District of Columbia Administrative Procedure Act, Pub. L. 90-
614, 82 Stat. 1209, D.C. Official Code §2-510 (2001), and Rule 15 of the District of Columbia
Court of Appeals, any party adversely affected has the right to appeal this Order by filing a petition
for review, within thilty (30) days of the date of service of this Order, with the District of

Columbia Coultof Appeals, 430 E Street, N.W., Washington, D.C. 20001; (202/879- 1010).
However, the timely filing of a Motion for Reconsideration pursuant to 23 DCMR

§1719.1 (2008) stays the time for filing a petition for review in the District of Columbia Court of
Appeals until the Board rules on the motion. See D.C. App. Rule 15(b) (2004).
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