THE DISTRICT OF COLUMBIA
ALCOHOLIC BEVERAGE CONTROL BOARD

)
In the Matter of: )
)
North Michigan Park ) License No.. N/A
) Case No.: N/A
) Order No.:  2019-347
Moratorium Request )
)
BEFORE: Donovan Anderson, Chairperson
Nick Alberti, Member
Mike Silverstein, Member
James Short, Member
Bobby Cato, Member

Rema Wahabzadah, Member

ALSO PRESENT: Cheryl A. Tracy, Designated Representative, North Michigan Park, on
behalf of various Petitioners

ORDER AMENDING BOARD ORDER NO. 2019-221

The Alcoholic Beverage Control Board has been informed that the identified requestor is
not filing a request on behalf of the North Michigan Park Civic Association; therefore, the Board
will amend Board Order No. 2019-221 by amending the heading, as indicated above, and
replacing the text of the Order with the following:

North Michigan Park (Petitioner), a group of various members of the North Michigan
Park community, has filed a request to create a liquor license moratorium zone in the North
Michigan Park mei;:,rhborhood.l The proposed area would include parts of Gallatin Street, N.E.,
and Buchanan Street, N.E.

While the Alcoholic Beverage Control Board sympathizes with the concerns of the
community, the Board is unable to grant the petition as a matter of law. Sections 25-351 and 25-
352 of the D.C. Official Code requires the Petitioners to meet specific pleading, location, and
standing requirements before the Board may act upon the Petition to institute a moratorium.
During the Board’s initial review, it encountered two issues that prevent the Board from enacting
a moratorium zone in response to the present moratorium petition.

! This order replaces the prior version of Board Order No. 2019-221.
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First, under § 25-352(2)(2), the Petitioner’s pleading must contain the following
information: “The area of the District to be covered by the moratorium.” D.C. Code § 25-
352(a)(2). Section § 25-352(b) further requires that under (a)(2), the Petitioner must “identify
one licensed establishment. The area to be covered by the moratorium shall be measured from
the property lines of that establishment. The entire area to be covered under a moratorium shall
be either a locality, section, or portion.” D.C. Code § 25-352(b). Nevertbeless, the moratorium
petition submitted by the Petitioner does not reference a specific establishment. It is further
noted that no such establishment likely exists, which would bar the consideration of any
moratorium petition in the area.”

Second, under § 25-352(d), the moratorium area must contain a minimum number of
licenses to watrant a moratotium zone. Specifically, § 25-352(d) provides that

(d) No moratorium request to limit the number of licenses to be issued, the number of
licenses issued for any single class, or the issuance of amended licenses for any single
class that constitute a substantial change shall be considered by the Board unless all the
requirements of subsection (a) of this section have been met and the following conditions
are satisfied:

(1) If the requested moratorium area is a locality, there shall exist in the area at least 3
licensed establishments of the same class or 6 licensed establishments of any class or
combination of classes;

(2) If the requested moratorium area is a section, there shall exist in the area at least 6
establishments of the same class or 12 establishments of any class or combination of
classes; or

(3) If the requested moratorium area is a portion, there shall exist in the area at least 9
establishments of the same class or 18 establishments of any class or combination of
classes.

D.C. Code § 25-352(d). In this case, the moratorium petition does not indicate that the creation
of a moratorium zone would satisfy § 25-352(d). Itis further noted that the minimum number of
required establishments may not exist in the area, which would bar the consideration of any
moratorium petition in this ne:ighborhood.3

Finally, the Board understands that the Petitioner argues that the Board has the
independent power to enact a moratorium and may ignore the requirements of § 25-352. This is
not the case. As a subordinate administrative agency, the Board cannot ignore the judgment of
the legislature that moratoriums enacted by rulemaking should, at a minimum, satisfy a long list
of requirements and criteria. Moreover, it would undermine the intent of the legislature to create
a loophole that allows moratorium requestors to fail to comply with § 25-352, but have the Board
institute moratorium proceedings anyway contrary to the legislature’s intent. Asa result, even if

the Board has the independent authority to enact a moratorium, the Board does not find that the

? The protest report produced for the recent Pax Spirits application indicates that no licensed establishments exist
within a 1,200 feet area surrounding 4944 South Dakota Avenue, N.E. Protest Report, Pax Spirits, ABRA License
No. 110690, 3 (Nov. 2018).
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proposed moratorium for North Michigan Park is reasonable under § 25-351(a) in light of the
proposal’s failure to comply with § 25-352.

ORDER

Therefore, for the above stated reasons, on this 15th day of May 2019, the Board must
DENY the moratorium petition as a matter of law.

The Board ADVISES the Petitioner that even if the Board is prohibited from creating a
moratorium zone in the neighborhood as a matter of law, nothing prevents the association from
presenting its proposal to the Council and recommending the passing of legislation to that effect.

The ABRA shall deliver copies of this Order to the Petitioners.
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Pursuant to 23 DCMR § 1719.1 (April 2004), any party adversely affected may file a Motion for
Reconsideration of this decision within ten (1 0) days of service of this Order with the Alcoholic
Beverage Regulation Administration, Reeves Center, 2000 14th Street, N.W., 400S, Washington,
D.C. 20009.

Also, pursuant to section 11 of the District of Columbia Administrative Procedure Act, Pub. L.
90-614. 82 Stat. 1209, District of Columbia Official Code § 2-510 (2001), and Rule 15 of the
District of Columbia Court of Appeals, any party adversely affected has the right to appeal this
Order by filing a petition for review. within thirty (30) days of the date of service of this Order,
with the District of Columbia Court of Appeals, 500 Indiana Avenue, N.W., Washington, D.C.
20001. However, the timely filing of a Motion for Reconsideration pursuant to 23 DCMR §
1719.1 (April 2004) stays the time for filing a petition for review in the District of Columbia
Court of Appeals until the Board rules on the motion. See D.C. App. Rule 15(b).



