THE DISTRICT OF COLUMBIA
ALCOHOLIC BEVERAGE CONTROL BOARD

)
In the Matter of: )
)
Kiss, LLC ) Case Nos.: 18-CMP-00092
t/a Kiss Tavern ) 18-CMP-000119
) License No.: 104710
Holder of a ) Order No: 2019-089
Retailer’s Class CR License )
)
2003 18th Street, N.W., )
Washington, D.C. 20009 )
)
BEFORE: Donovan Anderson, Chairperson

Nick Alberti, Member

Mike Silverstein, Member
James Short, Member
Bobby Cato, Member

Rema Wahabzadah, Member

ALSO PRESENT: Kiss, LLC, t/a Kiss Tavern, Respondent
Sidon Yohannes, Esq., Counsel, on behalf of the Respondent

Rebecca Barnes, Assistant Attorney General
Office of the Attorney General for the District of Columbia

Martha Jenkins, General Counsel
Alcoholic Beverage Regulation Administration

ORDER DENYING MOTION FOR RECONSIDERATION

The above mentioned parties appeared before the Alcoholic Beverage Contro! Board on
January 16, 2019. At the hearing, the parties proposed an offer-in-compromise to resolve Case
Numbers 18-CMP-00092 and 18-CMP-000119, which was accepted by the Board. In re Kiss
LLC, t/a Kiss Tavern, Case Nos. 18-CMP-00092, 18-CMP-000119, Board Order No. 2019-037,
1 (D.C.A.B.CB. Jan. 16, 2019). Subsequently, the Respondent filed a motion for
reconsideration requesting the Board revise the language in its Order.



In his motion, the Respondent requested a clerical correction to terms 1 and 2 of the
Order. The corrected version of Board Order No. 2019-037 was emailed to the parties on
February 5, 2018; therefore, this part of the Respondent’s request is moot.

The Respondent further requests that the Board amend term 3 of Board Order No. 2019-
037, which states:

Nothing in the OIC shall prevent the license holder from petitioning the Board to remove
any conditions on its license or filing for a substantial change. All complete and properly
filed requests to amend its license shall be addressed without unnecessary delay.

Board Order No. 2019-037 at 2 (Term 3). The Respondent argues that term 3 should actually
state that the Board will schedule a hearing expeditiously. Respondent’s Supplemental Mot., at
2. The Board notes that in presenting the OIC, counsel for the Respondent stated:

The language that we're seeking is to say that nothing in this OIC would preclude the
Applicant or the Licensee from applying to amend the Consent Order at another time and
that the -- that a hearing will be scheduled once the request is made within a reasonable
time.

Transcript (Tr,), January 16, 2019 at 8 (emphasis added). In response, in describing the
proposed language, the Chair then summarized the proposed term by saying, “that the Board
would expeditiously schedule a hearing” and then used the term expeditious and expeditiously
several times before voting on the proposed OIC. Id. at 9-11, 14, 25.

The Board notes that in approving this language, the Board was not under the impression
that the proposed language had any binding or practical legal effect. Indeed, on its face—
whether the term is expeditious, expeditiously, without unnecessary delay, or a reasonable
time—such language is aspirational, hortatory, and nonspecific. Furthermore, the Respondent
did not make any statements indicating that the language had a specific legal effect (e.g., waived
a mandatory or discretionary legal requirement of the application process, such as the public
notice process; guaranteed a hearing within nine months; required the Board to expend agency
funds to hold a hearing on an irregular day, etc.). Moreover, the Board notes that the requested
amendment is opposed by the Government because the current language reflects the
understanding of the parties and description of the term used by the Respondent in their
presentation of the term. Opposition, at 2. Under these circumstances, the Board denies the
Respondent’s motion to amend the Order,

ORDER

Therefore, on this 13th day of February 2019, the Board DENIES the motion for
reconsideration.

IT IS FURTHER ORDERED that the version of Board Order No. 2019-037 that
references Case Number 18-CMP-00119 in term 1 and Case Number 18-CMP-00092 in term 2



on page 2 of the Order is the sole controlling version. All other versions of Board Order No.
2019-037 are vacated and voided.

The ABRA shall deliver copies of this Order to the Government and the Respondent.
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Pursuant to D.C. Official Code § 25-433(d)(1), any party adversely affected may file a Motion
for Reconsideration of this decision within ten (10) days of service of this Order with the
Alcoholic Beverage Regulation Administration, Reeves Center, 2000 14th Street, NW, 4008,
Washington, D.C. 20009,

Also, pursuant to section 11 of the District of Columbia Administrative Procedure Act, Pub. L.
90-614, 82 Stat. 1209, D.C. Official Code § 2-510 (2001), and Rule 15 of the District of
Columbia Court of Appeals, any party adversely affected has the right to appeal this Order by
filing a petition for review, within thirty (30) days of the date of service of this Order, with the
District of Columbia Court of Appeals, 430 E Street, N.W., Washington, D.C. 20001: (202-879-
1010). However, the timely filing of a Motion for Reconsideration pursuant to 23 DCMR §
1719.1 stays the time for filing a petition for review in the District of Columbia Court of Appeals
until the Board rules on the motion. See D.C. App. Rule 15(b) (2004).



