THE DISTRICT OF COLUMBIA
ALCOHOLIC BEVERAGE CONTROL BOARD

In the Matter of:

E & K, Inc.
t/a Champion Kitchen

Case No.: 22-PRO-00148

22-PRO-00084
License No.: ABRA-103055
Application to Renew a Order No.: 2023-106

Retailer’s Class CR License

at premises
7730 Georgia Avenue, N.W.
Washington, D.C. 20012
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BEFORE: Donovan Anderson, Chairperson
James Short, Member
Bobby Cato, Member
Rafi Aliya Crockett, Member
Jeni Hansen, Member
Edward S. Grandis, Member

ALSO PRESENT: E &K, Inc., t/a Champion Kitchen, Applicant
Andrew Kline, Counsel, on behalf of the Applicant

Paula Edwards, on behalf of the Shepard Park Citizens Association,
Protestant

Martha Jenkins, General Counsel
Alcoholic Beverage Regulation Administration

ORDER GRANTING APPLICANT’S MOTION TO DISMISS

INTRODUCTION

The Alcoholic Beverage Control Board grants the motion of E & K, Inc., t/a Champion
Kitchen (hereinafter “Applicant” or “Champion Kitchen”) to dismiss Protestant Shepard Park
Citizens Association (SPCA) for failing to file the required Protest Information Form in
accordance with 23 DCMR § 1722.10 and failing to provide “good cause” to excuse the failure.



FINDINGS OF FACT

1. Champion Kitchen submitted an Application to Renew a Retailer's Class CT License at
7730 Georgia Avenue, N.W., Washington, D.C., and to terminate the settlement agreement
attached to its license. Notice of Public Hearing. The Board held a status hearing with the
parties on January 11, 2023. Transcript (Tr.), January 11, 2023 at 1-2. Jackson Carnes and
Paula Edwards were present on behalf of the Shepard Park Citizens Association (SPCA) and the
Applicant was represented by Counsel. /d. at 2. During the status hearing, the Chair provided
the following instructions:

Seven days before the hearing, both parties are required to provide us documents and
witnesses that they’ll be relying on at this protest hearing.

Id., at 16. After the status hearing, ABRA also sent an email to the parties on January 25, 2023,
which contained the PIF, and which states the following:

Please also complete your Witness and Exhibit List Form and serve them on ABRA’s
Legal Division and all other parties no later than seven (7) days prior to the Protest
Hearing. Please know that the failure to submit a completed PIF or Witness and Exhibit
List may subject the Application or Protest to be dismissed pursuant to 23 DCMR § 1606.

Email from ABRA Legal Division to the Parties, 1, Protest Information Form (Jan. 25, 2023)
(emphasis added).

2. The Board granted a continuance of the protest hearing on February 1, 2023. 7r.,
February 1, 2023 at 1-2.

3. The parties appeared at the Protest Hearing on February 8, 2023. Tr., February 8, 2023 at
1-2. As of the date and time of the hearing, the records of the Alcoholic Beverage Regulation
Administration showed that the SPCA had not filed the required Protest Information Form (PIF),
which is used to disclose a party’s remaining issues, their intended witnesses and evidence, the
potential relief requested, and other pertinent matters related to the hearing. Id. at 6; see also 23
DCMR § 1722.2 (West Supp. 2023).

4. In response to the missing PIF, the Board notes that the beginning of the hearing, the
Board initially suggested that it would permit the SPCA representative to testify and to cross-
examine witnesses. Id. at 7-8. Nevertheless, after the Chair’s statement, the Applicant
immediately made a motion to dismiss pursuant to 23 DCMR § 1722.10.

5. The Applicant noted that based on the failure of the SPCA to file the PIF, it did not have
access to “an exhibit list” and had no idea what the SPCA “plan[ned] to say.” Id. at 9.

6. In response, the SPCA representative stated:



I suppose it’s a weak argument but . . . we appeared at a hearing before this body with
Premier Lounge that did not file a [PIF] ... and . . . our protest was not dismissed . . . I
mean, if you want to dismiss it, that’s fine.

Id. at 10. The representative further stated that the SPCA had reviewed a potential agreement but
that it was rejected. /Id. at 12-14. No specific explanation was provided for the failure to file the
PIF during the hearing.

CONCLUSIONS OF LAW
7. Based on these facts, the Board grants the Applicant’s motion to dismiss the SPCA’s
protest for failing to file the PIF.
8. Under the Board’s regulations in § 1722.1, “All parties to a protest hearing shall file a

Protest Information Form (PIF) and an Exhibit Form. 23 DCMR § 1722.1 (West Supp. 2023).
The purpose of the PIF is to provide information related to the protest, including unresolved
issues, the witnesses, the exhibits, and the “relief sought.” 23 DCMR § 1722.2 (West Supp.
2023). As part of the exhibit form, each party is obligated to “list each of the exhibits the party
intends to introduce at the protest hearing, along with copies of the exhibits.” 23 DCMR §
1722.4 (West Supp. 2023). The regulations further allow for evidence and witnesses to be
excluded if prejudice is found or matters are excluded intentionally. 23 DCMR § 1722.6. The
regulation further requires that the PIF and related documents must be filed seven days before
the hearing. 23 DCMR § 1722.8 (West Supp. 2023).

0. The failure to comply with the PIF filing requirement is addressed by § 1722.10, which
states

Failure to file a PIF and Exhibit Form pursuant to this section may result in the exclusion
of evidence, the dismissal of the license application or protest, unless in the discretion of
the Board, good cause is shown for the party's failure to file.

23 DCMR § 1722.10 (West Supp. 2023) (emphasis added). As the court recently instructed the
Board in Conrad, when faced with an “absence of evidence on an essential point” this supports
ruling against the party carrying the burden on a specific issue. Conrad v. Dist. of Columbia
Alcoholic Beverage Control Bd., 287 A.3d 635, 645 (D.C. 2023).

10. In this case, § 1722.10 places the burden on the protestant to articulate “good cause.” Id.
Nevertheless, the SPCA failed to articulate a specific reason for failing to file the required PIF;
therefore, dismissal is warranted, as requested by the Applicant.

11. The Board notes that it considered the SPCA’s request to proceed based on the Board’s
actions in a prior hearing. Nevertheless, given the court’s instructions in Conrad regarding how
to address the absence of evidence and the burden of proof, the Board has reconsidered how to
address situations where a party fails to provide any support for a position they are required to
prove; thus, the SPCA’s response in this case is completely inadequate to satisfy their burden to
demonstrate “good cause” and avoid dismissal. The Board further notes that the procedural


https://1.next.westlaw.com/Document/I589b517092a011edadcea43b34588ab1/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_7691_645
https://1.next.westlaw.com/Document/I589b517092a011edadcea43b34588ab1/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_7691_645

record in this case differs from other cases based on the nature of the continuances, delays, and
communication of the parties regarding their intent to settle or go to hearing. In particular,
dismissal is warranted where the failure occurred on the trial date after the parties had already
been granted a continuance, which gave them adequate time to meet the required deadline. The
Board further finds that dismissal is warranted where a party fails to file the PIF because such an
act deprives the other side of vital information and prevents the Board from adequately preparing
for the hearing. Finally, while the exclusion of evidence is permitted, the Board finds that such a
remedy is more appropriate in cases where the PIF is filed but a party attempts to include
evidence that was not listed, attempts to switch listed witnesses, or introduce new topics, etc.
Consequently, for these reasons, the Board finds dismissal of the SPCA’s protest warranted.

ORDER

Therefore, the Board, on this 8th day of March 2023, hereby GRANTS the motion to
dismiss the SPCA.

IT IS FURTHER ORDERED that the settlement agreement approved by the Board in
Board Order No. 2017-056 on February 1, 2017, is hereby TERMINATED.

The ABRA shall deliver a copy of this order to the Parties.
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Pursuant to D.C. Official Code § 25-433(d)(1), any party adversely affected may file a Motion
for Reconsideration of this decision within ten (10) days of service of this Order with the
Alcoholic Beverage Regulation Administration, Reeves Center, 2000 14th Street, NW, 4008,
Washington, D.C. 20009.

Also, pursuant to section 11 of the District of Columbia Administrative Procedure Act, Pub. L.
90-614, 82 Stat. 1209, D.C. Code § 2-510 (2001), and Rule 15 of the District of Columbia Court
of Appeals, any party adversely affected has the right to appeal this Order by filing a petition for
review, within thirty (30) days of the date of service of this Order, with the District of Columbia
Court of Appeals, 430 E Street, N.W., Washington, D.C. 20001. However, the timely filing of a
Motion for Reconsideration pursuant to 23 DCMR § 1719.1 stays the time for filing a petition
for review in the District of Columbia Court of Appeals until the Board rules on the motion. See
D.C. App. Rule 15(b) (2004).



