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P-ROGCGEEDI-NGS
(11: 04 a.m)

CHAI RPERSON ANDERSON:  The next case on
our calendar, it is a show cause hearing for Case
Nunmber 25- CMP-00010 and Case Nunber
25- CVvP- 00010(a), Dirty Water, License Nunber
125771. |Is this case yours, Ms. Hogenm || er?

M5. HOGENM LLER: No. | concluded ny
matters for this norning. This case is Ms. Brown's.

Thank you.

CHAI RPERSON ANDERSON:  Oh.  Thank you.
Have a great day, ma'am Al right. So, M.
Orellana, can you pl ease --

MR. ORELLANA: Sure thing.

CHAI RPERSON ANDERSON:  Yeah.

MR, ORELLANA: Investigator M kea Nel son,
access elevated. Luke Casey, access el evated.

Shani Brown, access elevated. That appears to be

al 1, Chairman.
CHAI RPERSON ANDERSON:  Al'l right. Wo is
Luke Casey?

MR. CASEY: Am | on video now?
CHAlI RPERSON ANDERSON:  Yes. Yes, sir, |
can see you.

MR. CASEY: Ckay.
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CHAI RPERSON ANDERSON:  Al'l right. Ckay.
Ms. Brown, can you spell and state your nane for
t he record?

M5. BROAN:. Good norning. This is
Assi stant Attorney Ceneral Shani Brown, that's
spelled SHANI, BROWN, here on behalf of the
District.

CHAI RPERSON ANDERSON: Good norni ng, M.
-- I"'msorry. Good norning, Ms. Brown. |'mtrying
to do too many things at one tine. M. Casey, can
you identify yourself for the record, please?

MR. CASEY: Sure. | am Luke Casey, owner
of the establishment. L-UKE CA SEY.

CHAI RPERSON ANDERSON:  Good norning, sir.

MR. CASEY: Good norni ng.

CHAI RPERSON ANDERSON: Ms. Brown, are
there any prelimnary matters in this case?

(No audi bl e response.)

CHAI RPERSON ANDERSON: | can't hear you,
Ms. Brown.

M5. BROAN:. My apologies. | believe the
Respondent has a prelimnary matter they would Ii ke
to raise.

CHAI RPERSON ANDERSON: Okay. Hol d on.

Let's see, hold on. So the Government doesn't have

Neal R. Gross and Co., Inc.
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any prelimnary matters. M. Casey, any
prelimnary matters on behalf of the Respondent?

MR. CASEY: Yes. So before | proceed to
the nerits of the case | wanted to raise a
prelimnary issue regarding the Governnent's
non- conpl i ance wi th Subpoena Item 2. There was
actual legal advice in their email, there was
insufficient tine to address nmy witten notice from
prior to this hearing, so |I'mpresenting it orally
now pursuant to that gui dance.

For the record, | did file a witten Mtion
stemm ng fromthe Governnent's inconplete
production of photographic evidence fromthe
January 19, 2025 inspection at our prem ses.

Let nme briefly outline the background.
Subpoena Item 2 requires the District to produce
al | phot ographs taken by Investigator Nelson during
the inspection, including the original tinestanps.

The Government initially produced only
three images, only the three inmages in the case
report, |Inmage 0268, |Imge 0271, and | nage 0272.
However, i Phones, |ike the iPhone 13 used here,
assigns strictly sequential file nunbers at the
nonent of capture. The gaps in this sequence are

undeni abl e.

Neal R. Gross and Co., Inc.
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After producing those inmges the
Gover nnent acknow edged t he existence of |nage
0269, which was a second photo of ny passport, but
only after | pointed out the gap and after they tw ce
clainmed only three photos existed. Mre
critically, it's undisputed that |Inmage 0270 once
exi sted in the sequence given the junp from I nmage
0269 to I mage 0271.

Additionally, Image 0267, the inmage
| medi ately preceding the produced sequence, nust
have existed based upon the i Phone's nunbering
system Pursuant to legal's guidance | requested
nmetadata for these two files of just the creation
and nodification date tinestanps, which are
automatical ly generated and pose no privacy
concerns.

This nmetadata would allow us to verify when
| mmge 0267 was taken, when |Image 0270 was del et ed
or overwitten, and whether the Governnent's
production was conpl ete and authentic. Despite ny
now request sent as recently as Novenber 14th, |
have been net with refusal.

Ms. Brown stated in an email on Mnday t hat
she could not provide access to OCTO or ask the

techni cal custodians to resolve this at a techni cal

Neal R. Gross and Co., Inc.
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| evel . Wthout this objective verification we're
left relying on the investigator's assertions,

whi ch can substitute for the hard data, especially
given the prior om ssion of Imge 0269 and the
retention of the original iPhone 13 used on the

I nvestigation.

Further, | have good reason to believe
earlier photographs, starting with I nage 0267, were
taken during the inspection. | directly observed
phot ogr aphy begi nning i nmedi ately upon the
I nvestigator's arrival capturing staff, patrons,
and the interior, including the alleged sumer
garden. None of this is in the produced i nages.

Furt hernore, our contenporaneous deci sion
to cancel all nedia access for inauguration weekend
was due to patron conplaints about intrusive flash
phot ogr aphy, which they m stook for additional

medi a coverage. This is corroborated by Exhibit

Ain the witten Mtion, a public Tweet from Spencer

Al'l an Brooks, a WUSA9 reporter, dated January 20,
2025.

This directly ties to the events of January

19t h highlighting the disruptive nature of the
I nspection's phot ography which aligns with ny

observation of unproduced images. Adding to the
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prejudice is the District's untinely service of the
I nvestigative report.

D. C. Code 25-832(a) requires service
wi thin 90 days of the violation, which would be by
April 19, 2025 in this case, but it wasn't served
until June 17, 2025. Wile the delays can be
directory, as in the 2015 appeal s case invol vi ng
Little Mss Wiskey's, this one harns us because
the Governnment had a duty to preserve the full
sequence and netadata upon drafting the case report.

| f data was | ost due to routine retention policies

starting that del ay exacerbates the gaps and hi nders
our defense.

Under 23 DCMR 1704.3 and D. C. Code
25-443(c) the Board has the authority and the
statutory nmechanismto refer this to Superior Court
for enforcenent. The Governnent has refused
nmet adata for |Inage 0267, access to technical
custodi ans, and any accounting for |Inmage 0270, which
I's squarely responsive to the subpoena. The Board
cannot conpart conpliance directly so it furloughs
your excl usive renedy.

As primary relief | am asking the Board
to issue a witten referral to the Superior Court

requesting enforcenent of Subpoena Item2 if the
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District is unwlling to provide it, including
production of Inmage 0270 or its del etion netadat a,
basi c netadata for |mage 0267 and | mage 0270, and
technical confirmation from OCTO as needed. |If the
Board declines this referral | amrequesting
alternative evidentiary relief to renedy the
prej udi ce.

First, an adverse inference that the
m ssing i nages show a substantial tine el apsed
between the investigator's entry and the 2:12 a.m
phot ogr aphs during which only 2 I Ds were checked,
bot h patrons over 21, despite three investigators
bei ng present.

Second, an inference that patrons in the
m ssi ng photos appeared well over the |egal drinking
age given the events context of (audio interference)
Comm ttee hosted an inaugural reception as detailed
in Exhibit B of the witten Mtion nmaki ng underage
patrons highly unlikely and the limted ID checks
fromthe investigators.

Third, an inference that the m ssing
I mges woul d show the cups reference in the report
were already on the tables before any interaction
and no patrons were in the all eged summer garden,

and, finally, that the Governnent's photographic

Neal R. Gross and Co., Inc.
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10
evidence is inconplete due to these gaps, refusals,
and the del ay, excluding the contents of the case
report fromthe record.

This isn't about ne alleging any intent,
rather it's about asserting fairness and verifying
integrity in a process where the Governnent controls
all of the evidence. Absent any extrene attenpts
to circunvent the OCTO s MDM policies, this request
woul d take themno | onger than five mnutes to
conpl et e.

CHAlI RPERSON ANDERSON:  Is that it, sir?

MR. CASEY: That's it.

CHAI RPERSON ANDERSON:  All right. And so
this was filed |I think, what, this norning, or, yes,
when was this Mdtion fil ed?

MR CASEY: So this was filed [ast night.

The [ ast communication | had with Ms. Brown took
pl ace Monday afternoon, so it was a little |less than
36 hours after that |ast communi cati on.

CHAI RPERSON ANDERSON: Ms. Brown, what is
your position, what's the Governnent's position?

M5. BROMN: Sure. As for, as he
di scussed, the second passport photo, that was
produced a little bit later. It was a duplicate

image. |I'msure that just caused a little bit of
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confusion on our investigator's end, and so the tine
of that photo that was |ater produced and the tine
of the photo that was earlier produced is exactly
the sanme, it was 2:10 a.m
Now regardi ng the request for netadata.

The District is not required to produce netadat a.
Respondent's request was for photos that were taken
on January 19, 2025, by Investigator Nel son.

The purpose of that request was "To
establish the anount of time that el apsed between
the investigator's arrival and the point at which
patrons independently decided to | eave and to
hi ghl i ght the absence of any phot ographi c evi dence
of patrons consum ng al cohol on the sunmer garden.”

The Board granted this request as the
District didn't dispute it or challenge it.

However, this request was for tinestanped photos,

not nmetadata. W can only produce what we have and
there is no duty for ABCA s investigators to retain
every photo they take during an investigation.

What is attached to the case report is what |icensees
are entitled to.

Further, netadata will not help fulfill
the purpose of this request. |t does not appear

t hat I nvestigator Nel son took photos of the patrons

Neal R. Gross and Co., Inc.
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12
and there is no reason to believe that the m ssing
phot os contain, photo, one photo, 270, contain

pat rons.

Respondent asserts that he "observed" that
phot ography began upon the investigator's arrival,
but he does not identify who took photos and his
| i st of people and places that were photographed
Is entirely specul ative. You cannot be sure if or
when soneone takes a photo. Perhaps they didn't
have a good enough angle, the |ighting was poor,
their finger was in the way, they accidentally took
a video, you know.

There was never a guarantee that the photos
woul d have shown exactly when the investigators
arrived and when patrons left, nor did the D strict
ever promse that it had phot ographs of the patrons
consum ng al cohol on the sumrer garden.

An adverse inference is not appropriate
here because netadata is beyond the scope of this
request, so the District had no obligation to
provide it, and there is no prejudice here because
the charges in this case are not based on the
phot ographs attached to the report.

The photos of the propane tanks or heaters

on the summer garden were regarding potential fire
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safety violations and the photos of M. Casey's
passport were for identification purposes. The
District does not rely on the photos as evi dence
of the exact tinme that patrons |eft the
est abl i shnent.

Now referring the subpoena request to
Superior Court would be fruitless. The District

provi des the photos it had pursuant to a request,

13

it did not chall enge, and Respondent never requested

met adat a.

Thus, the Board never granted Respondent
net adata or ordered the District to produce
met adata, therefore, the District's refusal to
al | ow Respondent access to a technical custodian
to get this netadata information is not considered
non-conpliance with the subpoena.

So it is the District's position that we
shoul d proceed, that no adverse inference would be
appropriate here, and that we were in conpliance
wWith this Board' s subpoena order. Thank you.

MR, CASEY: |If | could just respond to
t hat ?

CHAlI RPERSON ANDERSON:  Yes, M. Casey.

MR, CASEY: First, there is no need for
t hese photos to be retai ned because OCTO s MDM

Neal R. Gross and Co., Inc.
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policies automatically log them Second, netadata
was not requested originally in the subpoena but
the timestanps were requested and if 0270 does not
exi st the netadata would be the only way to get the
timestanp for that photo.

Third, netadata is being requested a
verification of conpl eteness because if 0267's
nmet adata shows that it was taken during the sane
time the investigators were on the premses it shows
t hat those photographs existed as | am argui ng,
whi ch was the purpose of the request.

Again, this is a pretty sinple and standard
request that sonebody should be able to fulfill
pretty easily, likely even while we're still on the
cal I.

CHAI RPERSON ANDERSON:  But why did you --
When you initially nmade your subpoena request why
didn't you not request this information initially?

MR CASEY: Because | didn't think the
Governnment was going to withhold the inmges.

CHAI RPERSON ANDERSON:  But what i mages
are you -- Based on the argunment that was just nade

MR CASEY: In the --

CHAlI RPERSON ANDERSON:  Hol d on.
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15
MR. CASEY: So they only gave -- Go ahead.
Go ahead.
CHAI RPERSON ANDERSON:  All right. Al
right. And | don't know the background, but I
listened to what the Governnent just stated, how
do you know that inmages were not provided? | nean
how do you know that they didn't provide you the
I nformati on? Were is -- Hold on. M. Casey?

(No audi bl e response.)

CHAI RPERSON ANDERSON: | think we |ost M.
Casey.

(Pause.)

MR. ORELLANA: Yeah, |'ll wait for himto
conme back.

CHAI RPERSON ANDERSON:  Ckay.

(Pause.)

MR. ORELLANA: He' s back, Chairman.

MR. CASEY: So that --

CHAI RPERSON ANDERSON: | | ost you, M.
Casey.

MR, CASEY: Sorry. And I don't know the
backgr ound.

CHAI RPERSON ANDERSON: Okay. As | was
stating, | nean how do you know that they did not

provide -- It's ny understanding that the initial,

Neal R. Gross and Co., Inc.
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16
your subpoena, you did not request this information
and --

MR. CASEY: Yeah, but | amrequesting it
now for conpl eteness because | watched themtake
photos in excess of what they provided.

CHAI RPERSON ANDERSON: But as stated by
t he Governnent, | nean those photos could have been
del eted. W don't know what photos were taken.

We don't -- It could have been a video. So --

(Si mul t aneous speaking.)

MR. CASEY: Well they have a duty to
preserve that evidence.

CHAI RPERSON ANDERSON: | guess the
concern that | amhaving that I'm-- It's that you're
sayi ng you see soneone with a phone taking pictures,
but you don't know if they actually took pictures,
you just saw, you assune that they were taking
pictures that you are --

MR CASEY: Look, if a --

CHAI RPERSON ANDERSON: Go ahead.

MR. CASEY: -- flash goes off that's
normal Iy indicative of a photo being taken.

CHAI RPERSON ANDERSON:  And maybe the
| rage was, there was no inmage, and so --

MR CASEY: At a mnimumit would tell us

Neal R. Gross and Co., Inc.
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17
what tinme the investigation started and the original
pur pose of the subpoena -- | say one of the purposes
of the subpoena, as Ms. Brown nentioned, was to
establish the amount of tine el apsed between when
the investigators stopped there and when a group

of patrons began to | eave.

CHAI RPERSON ANDERSON:  All right. Let ne
see. The theory -- Excuse ne.

M5. BROAN:. May | respond to that, M.
Chai r person?

CHAlI RPERSON ANDERSON:  Yes, go ahead.

M5. BROMN: The problem here is al so that
what M. Casey is trying to establish here, whatever
time the investigators arrived al so would not be
answered by the production of this m d-sequence
phot ogr aph, right, because they woul d have al ready
been there.

So if we're tal king about | nmage 270 that
we don't have, we already have proof that
| nvesti gator Nel son had al ready taken photos there
so we know she was already there at 2:10, whatever
happens in between, and then we know that she took
phot os again at 2:20 on the summer garden.

So that still does not address this intent

whi ch was to show when the investigation started.
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Do you see what |'m saying there about 270, in

bet ween 268 and 2727

MR. CASEY: Yeah. W're talking about
267 here though.

M5. BROMWN:. 270 is the m ssing i mage, 270.

MR CASEY: Well 0267 is a mssed, is being
requested the netadata for to show that there were
no photos taken before because you only provi ded
the three imges that were in the case report and
then 269, so | am asking for 0267.

M5. BROMN. Mm hmm

MR CASEY: Well the netadata for it, not
the i mage, to show what tine it was taken.

CHAI RPERSON ANDERSON: So, M. Casey,
when you nmade your request for, your subpoena
request, why didn't you specifically ask for the
net adat a? Because as you are --

(Si mul t aneous speaki ng.)

MR CASEY: | did after it.
CHAI RPERSON ANDERSON:  |'m sorry, but you
didn't ask for that. |'mjust saying why then did

you not ask for it when you made your request for
docunent s?
MR. CASEY: Well | requested all of the

phot ographs and then the Governnent cane back and

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

19
didn't provide all of the photographs so now | am
asking for the nmetadata for when that previous photo
was taken to verify conpl eteness.

CHAlI RPERSON ANDERSON:  Anyt hi ng el se you
want to say, M. Brown?

M5. BROWN: Yes. The idea that a photo
was taken, Photo Nunmber 2 --

MR. CASEY: 6-7.

M5. BROAN. -- 67, is wholly speculative
because we do not have proof that it was taken at
Dirty Water. Even if it does exist we do not know
where | nvestigator Nelson took that photo, so it
Is wholly specul ative to assune that she had to have
taken that photo at Dirty Water on January 19th.

MR, CASEY: Well if we knew what tine it
was taken it wouldn't be specul ative anynore.

Li ke, for exanple, if the create date on that
timestanp was say 2:00 a.m or 2:05, obviously, it
woul d have been taken at Dirty Water. | don't think
we woul d have to speculate to that.

M5. BROAN:. The problem M. Chairperson,
iIs that Dirty Water is not entitled to know
I nformati on about a photo that we do not know was
taken at Dirty Water, so if we find out that this

photo exists and that it was taken sonmewhere el se
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he is not entitled to that information anyway.

MR CASEY: | think | amentitled to verify
t he conpl et eness of the sequence.

CHAI RPERSON ANDERSON:  All right. Any
questions by any Board Menbers to either party on
this issue?

MEMBER JONES:. Yeah, | have a couple
questi ons.

CHAI RPERSON ANDERSON:  Go ahead, M.

Jones.

MEMBER JONES: So if you would like to have
t hese phot ographs excluded or you want to have nore
time to process/anal yze the photos to build your
case later, M. Casey?

MR. CASEY: Sorry, what was that?

MEMBER JONES:  Ckay.

CHAI RPERSON ANDERSON: | think you have
to frane it in a question, M. Jones?

MEMBER JONES: Would you like nore tine
to review the photos or to have the hearing | ater
or are you trying to exclude the photos from
evi dence?

MR. CASEY: Well, first, | amtrying to
get the photos that exist because it's possible that

OCTO still has themlogged and if | can't get the
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photos then I am asking for the photos to be

excl uded, but there is no reason that under OCTO s
VDM policies they shouldn't have at a m ninmumthe
times that those photos were taken, if not the whol e
photos readily available to them

MEMBER JONES: So you're saying today --

( Si mul t aneous speaki ng.)

MR, CASEY: The whol e purpose of a nobile
devi ce nmanagenent systemis to have that information
avai | abl e.

MEMBER JONES: So you're saying today if
the hearing proceeds and they present these photos
you're going to be prejudiced, yes or no?

MR, CASEY: Yes.

MEMBER JONES: And if you get themtoday
you're thinking that you can't authenticate them
because you needed tine to review them and
understand their authenticity to be a part of your,
whatever it is, the case that you're going to put
on to rebut them or what, what do you need today?

MR, CASEY: Well 1'm asking for the photos
t oday.

MEMBER JONES: Right. So if they present
themin evidence today you' re going to see them

today, is that correct, yes or no?
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MR CASEY: Yeah. |[|f the Governnent
presented the evidence --

MEMBER JONES: Ri ght .

MR. CASEY: -- like Image 0267, if they

gave ne the netadata for
MEMBER JONES: Right. So you would see
t hem - -
MR. CASEY: -- the immges today we could
proceed with the hearing.
MEMBER JONES: Hey, man, |'mtrying to
hel p you. Al right.
MR CASEY: | appreciate it. Thank you.
MEMBER JONES: So if you see themtoday,
If you see themtoday you're going to be prejudiced,
yes or no?
MR. CASEY: No.
MEMBER JONES: The inmage you --
MR CASEY: If | have themto include them
In the hearing and include them as evidence |
woul dn't be prejudi ced because | then have the
I mges that | am | ooking for.
MEMBER JONES: All right. Do you need
nore time to be ready for today's hearing?
MR. CASEY: | nean if you deny the subpoena

request | nmean | woul d preserve that for appeal,
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but I'd still be able to continue with the hearing
t oday.

MEMBER JONES: No further questions.

CHAlI RPERSON ANDERSON:  Any ot her
questions by any other Board Menbers?

(No audi bl e response.)

CHAI RPERSON ANDERSON: | aminclined to
make a notion to deny the request. Mtadata is
known to exist with digital inmages and this request
coul d have been nade when you made your initial
request for docunents.

It also appears to ne that it's
specul ative. | nean you don't know what is there.

You are specul ating that, as you stated, you saw
a flash and sone nore -- To nme it's specul ative,
so | aminclined to recormend to the Board that we
deny the request.

O course, you can preserve your -- If the
Board agrees with ne then you can preserve your right
to appeal this matter if you so choose. | think
that, as you also pointed out to M. Jones, that
I f the Board deni es your request we can still nove
forward wth the hearing today and you m ght
consi der, dependi ng what decision the Board nekes,

If you are going to appeal this if this is one of

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

the issue that you appeal the matter.

So based on what | am hearing today |
maki ng a notion that the Board deny the request.
Any questions?

MEMBER QUI NN Yes.

CHAI RPERSON ANDERSON:  Are you secondi
the notion, Ms. Quinn?

MEMBER QUINN:  Yes. Ms. Quinn has
seconded.

CHAI RPERSON ANDERSON:  All right. M.

am

ng

24

Qui nn has seconded the notion. Then we'll just have

aroll call vote. M. Gant?

MEMBER GRANT: M. Gant --

CHAI RPERSON ANDERSON: | didn't hear vyou,
M. Gant.

MEMBER GRANT: M. Gant. | agree.

CHAI RPERSON ANDERSON:  Ms. Qui nn?

MEMBER QUINN:  Ms. Quinn. | agree.

CHAI RPERSON ANDERSON: M. Meadows?

VMEMBER MEADOWS: M. Meadows. | agree.

CHAl RPERSON ANDERSON: M. Jones?

MEMBER JONES: Yeah, |'Il abstain. You
guys got it.

CHAI RPERSON ANDERSON: M . Ander son.

agree. So the matter passes, four to zero to one
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wth M. Jones abstaining. You have -- For the
record we can preserve your rights to appeal this
matter, to appeal the Board's decision to deny your
nmotion, sir, all right?

MR, CASEY: Thank you.

CHAI RPERSON ANDERSON:  Yes, sir? Yes,

M. Casey?

MR, CASEY: Ch, sorry, | was just saying
t hank you.

CHAI RPERSON ANDERSON: Ckay. Are there
any other prelimnary matters noving forward or are
we ready to nove forward?

M5. BROWN: Just sonething small fromthe
District --

CHAI RPERSON ANDERSON: Ms. Brown.

M5. BROMN: -- and can be addressed at the
start of Respondent's case in chief, which is that,
you know, the District has concerns about the
W t nesses Respondent intends to introduce and we
wi |l be requesting that he make sone sort of proffer
at the time the witnesses are called so that we can,
so that the Board can determ ne that they are
rel evant w t nesses.

MR CASEY: | don't plan to call any of

those witnesses today, so it shouldn't be an issue.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

26

M5. BROWN:  Thank you.

CHAlI RPERSON ANDERSON:  Ckay, thanks.
Al right. Al right. Does the Governnment w sh
to make an opening statenent?

M5. BROAN:  Yes, M. Chairperson.

CHAI RPERSON ANDERSON: Go ahead, pl ease.

M5. BROMAN. Good norning, Board Menbers.
We are here today because Dirty Water, |ocated at
816 8th Street, NE, in Washington, D.C interfered
wi th an ABCA and MPD investigation by destroying
and conceal i ng evi dence and substantially changed
Its operations by extending the sumer garden hours
wi t hout obtai ni ng Board approval.

You wi Il hear fromlnvestigator M kea
Nel son that she visited Dirty Water at approxi mately
2:00 a.m on January 19, 2025 with ABCA
I nvestigators Leon Harris and Kendell WIIlianms, who
i nvestigate an e-conplaint alleging that the
manager and bartenders were drinking heavily while
wor ki ng behi nd the bar.

| nvestigator Nelson will tell you that the
patrons appeared to be under 21 years old and were
dri nki ng al coholic beverages at |east evidenced in
the bar area and summer garden after 2:00 a.m when

t he sumrer garden shoul d have been closed at 12: 00
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You wi |l hear that Investigator Nelson
asked Dirty Water's owner, M. Casey, for assistance
I n checking patrons IDs, but he refused to assist.

Shortly after Investigator Nelson informed M.
Casey that she was contacting MPD for assistance
patrons quickly exited through a back exit.

You wi Il hear details about that rear exit,
t hat the bathroom was fl ooded near that area, that
It was not conmmonly used as an entryway, and that
this exit led to an alleyway. No security was
stationed in this area.

The evidence wll show that the
establishnment likely directed patrons to exit
t hrough this hidden backdoor to avoid having their
| Ds check, destroying and conceal i ng evi dence of
underage drinking at the establishnent, and after
a review of the evidence you will undoubtedly
conclude that Dirty Water's conduct interfered with
ABCA and MPD' s sales to mnor investigation and that
Dirty Water utilized its sumer garden beyond its
Boar d- approved hours. Thank you.

CHAI RPERSON ANDERSON:  Thank you. Do you
w sh to nmake an opening statement at this juncture,

M. Casey, or will you reserve until you present

Neal R. Gross and Co., Inc.
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your case?

MR, CASEY: No, I'Ill just nake a brief
openi ng st atenent.

CHAlI RPERSON ANDERSON: Go ahead, sir.

MR. CASEY: This case involves two
charges, interference with an investigation and
operating your sumrer garden after hours. The
evi dence you hear today wll show that neither
charge is supported by the facts or by the record.

First, regarding the allegation of
interference, the District's theory is based on the
I dea that patrons |eaving the establishnent through
a back exit nmust have been orchestrated by the
est abl i shnent.

The evidence will show sonething very
different. On the evening in question Dirty Water
was hosting an event that used nultiple areas of
the prem ses, including the rear room and the back
hal | way. Patrons had been noving through those
areas throughout the eveni ng.

You will hear that the roomthe
I nvestigators |ater describe as a storage area
contained a full bar setup, televisions and seating,
and had been used for speeches and guest novenent.

Patrons | eavi ng throughout the area was consi stent

Neal R. Gross and Co., Inc.
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wi th how the space was bei ng used that night.

| nvestigators did not check the ID of
patrons they believed to be underage and then
attenpted to stop or identify any of the people who
exited. The evidence will show that a group of
patrons, not nore than half of what was left at the
time, departed on their own for reasons unknown to
the investigators, likely because it was well after
2:00 a.m and not at anyone's direction.

The second charge concerns all eged after
hours of al coholic consunption in a sumer garden.
At no point did any investigator enter the rooftop
sumer garden. The investigators wll testify that
they saw cups sitting on tables in an encl osed area
referred to as "indoors" in the original case
report.

They wll al so acknowl edge that they took
no phot ographs of any person drinking there, did
not identify any person in the area and did not
observe anyone receive a drink, and did not observe
staff serving the space. The phot ographs show cups
with nelted i ce and no patrons near by.

The evidence will show that the area was
not being served at the tine, that no one was

consum ng al cohol when the investigators arrived,

Neal R. Gross and Co., Inc.
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and that the cups that had been left earlier in the
eveni ng.

Wth respect to the classification of the
space the evidence will also showthat the area in
question had previously been treated as an indoor
space during the fire departnent's inspection that
was referenced earlier.

Under the regulation of Title 25 a sunmer
garden nmust be an outdoor area. |If a space is
encl osed and treated as an indoor roomthen it should
not sinmultaneously be treated as outdoor for the
pur pose of al cohol service hours. The issue here
I S not about whether an investigator may or nay not
have known is about the fact that an indoor room
cannot constitute a summer garden.

At the conclusion of the testinony the
record will not support a finding that anyone at
Dirty Water interfered wth the investigation nor
will it support a finding that al cohol was being
consuned in an outdoor area after hours.

The evidence will show that everyone
cooperated, did not instruct anyone to |eave, did
not prevent |D checks, and that the area | abel ed
as a summer garden was not in active use and did

not neet the statutory definition of an outdoor
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space anyway.

CHAI RPERSON ANDERSON:  This is like -- Is
there a confusion whether or not the space is or
Is not a summer garden? | nmean | think that -- Wat
Is this space? | have never had a case where it
appears that there is sone type of, it's been
contested whether or not an area is or is not a sunmer
garden, so | think we'll -- | guess | need
clarification in ny mnd | guess as far as ABCA is
-- | nmean what does the |license of the establishnent
state for this particular space? | guess | need
sone clarification because | don't think this is
an issue that we should be litigating, whether or
not a space is or is not a sumer garden.

So | guess just is there a license for this?
What is this -- The area that has been di scussed,
what does the establishnment's |icense state? |
mean, Ms. Brown, can you, are you able to answer
that question? Because | don't think -- | think
it's pointless for us to litigate whether or not
a space is or is not.

So in order to operate a sunmmer garden it
has to be on your license, so is the space on Dirty
Water's license as a sunmer garden or is it not?

MS. BROMN: The evidence wll show t hat
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their ABCA |icense states that they have a sumer
gar den.

MR. CASEY: Yeah, the rooftop is the
sunmmer garden.

CHAI RPERSON ANDERSON:  Okay, all right.

But | think what | was hearing, the proffer was
that you are saying that it was not a sunmer garden
so that's -- | just --

(Si mul t aneous speaki ng.)

MR. CASEY: Yeah. So the sunmer garden,
during the investigation nobody ever went to the
sunmer garden or requested access to go up there.

The | ocation the photos were taken is not the sunmer
gar den.

CHAI RPERSON ANDERSON:  Ckay, all right.

Okay, well that's a different issue. That's a
different issue that we can litigate, but | thought
we were, | thought part of the controversy was that
this is not a summer garden and | think that at | east
el ementary --

MR CASEY: Right.

CHAI RPERSON ANDERSON:  -- we shoul d
determne what is it that they are, that this
licensee is licensed -- There is a space in the

building that is |icensed by ABCA as a sunmer garden,
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okay.

| just wanted to nmake sure that we -- There
IS agreenent there that there is a sunmer garden
on the license and then, okay, we can have argunents
whet her or not where the pictures were taken was
t hat a summer garden.

kay, I'mfine for that, but | just want
to make sure that we are not trying to, we're not
trying to have argunents to say there is no sunmer
garden in the establishnment. GCkay, fine. M.
Brown, do you have a witness you wish to call?

M5. BROWN. Yes. The District would Iike
to call Investigator Mkea Nel son.

CHAI RPERSON ANDERSON: Ms. Nel son, can
you rai se your right hand, please.
VHEREUPQON,

M KEA NELSON

was called as a witness by Counsel for the District
and, after having been duly sworn, was exam ned and
testified as foll ows:

CHAI RPERSON ANDERSON:  Your wi tness,
ma' am
BY M5. BROVW:

Q Thank you. Can you please state and spell

your nane for the record?
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A Mkea Nelson, that is MI-K-E-A [|ast nane
N-E-L-S- O N

Q Thank you. Wiere are you currently
enpl oyed?

A The Al coholic Beverage and Cannabi s
Adm ni strati on.

Q And what is -- And can | call that ABCA?

A Yes, you nay.

Q Wat is your position at ABCA?

A | aman investigator.

Q How long have you been an investigator?

A  Approximately six years.

Q And what are your duties and
responsibilities as an ABCA investigator?

A | conduct inspections and investigations
of ABC |icensed establishnents within the D strict
of Col unbi a.

Q OCkay. Are you famliar with an
establishnment naned Dirty Water?

A  Yes.

Q How are you famliar with this
establ i shment ?

A | have conducted inspections and

I nvestigations at this | ocation.

Q

(202) 234-4433
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famliar with Dirty Water?

A | conducted an investigation of an
anonynous e-conplaint for this establishnent.

Q GCkay. Now did you create a case report
for your investigation into that e-conplaint?

A  Yes.

Q GCay. Now !l wll show you what has been
mar ked as Governnent Exhibit 1 if | can do that.
Just a m nute.

MR. ORELLANA: Access el evat ed.

BY M5. BROWN.
Q Ckay. Do you recognize this docunent?
A  Yes.
Q Wat is it?
A This is a case report | drafted.
Q And why did you create this case report?
A | created this case report to docunent

viol ations that occurred at Dirty Water on January
19t h.
Q And of what year was that, just to make

the record conpl et e?

A 2025.
Q Thank you.
A 2025.

MS. BROMWN: Just for the record this is

Neal R. Gross and Co., Inc.
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t he case report which should be a part of the Board's

record and does not need to be noved into evidence.
CHAI RPERSON ANDERSON: It is part of --
Yes, it is a part of the Board's -- Yes, you are
correct, ma'am
M5. BROAWN. Thank you
BY M5. BROWN:

Q Now, Investigator Nelson, what did the
e-conpl aint all ege?

A The e-conplaint alleged that nanagers and
bartenders were drinking while working behind the
bar .

Q And in investigating this e-conplaint did
you visit the establishnment?

A  Yes.

Q And when did you visit the establishnent?

A On Sunday, January 19, 2025, at
approximately 2:00 a. m

Q Ckay. And what occurred during your visit
on January 19, 20257

A | visited the establishnment with
I nvestigators Leon Harris and Kendell WIIlianms and
upon entering the establishment we noted that
pat rons appeared under the age of 21.

Q GCkay. And once you noticed that patrons

Neal R. Gross and Co., Inc.
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appeared to be under the age of 21 what did you do?

A | requested to speak to an ABC nmnager or
owner .

Q Wre you able to speak to an ABC nanager
or owner ?

A Yes. | was nmet by M. Luke Casey who
Identified hinself as the establishnent's owner.

Q GCkay. Can you tell the Board Menbers how
your conversation with M. Casey went?

A | advised M. Casey that his patrons
appeared to be young in age and the investigators
on the scene would |i ke to conduct checks of the
patrons' Ilds. After --

(Si mul t aneous speaki ng.)

Q Wen you infornmed M. Casey that you wanted
to check I Ds how did he respond?

A M. Casey advised ne that during an Cctober
2024 visit wth MPD he was advised not to collect
patrons I Ds for ABCA investigators to inspect.

Q Ckay. Nowdid you tell M. Casey what you
wanted himto do to assist with this investigation?
A Yes. | advised himof the process of

checking | Ds.

Q And what was that process?

A That the investigators will point out a
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group of patrons that appear to be under the age

of 21, we will require himto collect those patrons'
| Ds, and, subsequently, the investigators would
receive the Ids fromM. Casey and scan themwth

a verification software nanmed Intellicheck.

Q And did M. Casey agree to engage in the
I nvestigation with ABCA?

A No, he did not.

Q And when he refused to assist how did you
respond to M. Casey?

A | advised M. Casey that | would be
contacting MPD officers to assist wth conducting
| D checks.

Q After you infornmed M. Casey that you would
be contacting MPD what occurred?

A Patrons appeared to be |leaving out of a
back door to exit the establishnent.

Q Now can you tell the Board a little bit
about that back entrance or exit, was this an exit
that was regularly used?

A No, this was not an exit that was used for
patrons to enter the establishnent.

Q How do you know it was an exit or entrance
that was used by patrons to enter the establishnment?

A There was no security at this door. It
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also leads to a rear hallway which was fl ooded at
the time. It is approximately three flights up
above ground | evel and |eads into an all eyway behind
the 800 bl ock of 8th Street, NE

Q And when you exit through this way to the
all ey can you describe for the Board how it goes
fromdoor to door, how does that path | ook, what
do you have to do?

A The establishnent is on a third floor
|l evel . There is a -- In the rear of the
establishment there is a doorway to the left in which
you go through a hallway that appeared to be used
as storage.

To the rear of that hallway is a stairwell
behi nd the establishment that |eads down
approximately three flights to another door, netal
door, that leads to the alleyway.

Q Ckay. Once you noticed that patrons were
| eaving through this rear exit were you able to check
| Ds?
No.
Was MPD able to check |Ds?
No.
Q Andtoclarify, did MPD cone to the

> O >

est abl i shment ?
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A  Yes.

Q GCkay. Wuld you say that your
I nvestigation into underage drinking was
successful ?

A No.

Q And why wasn't it successful ?

A  ABCA investigators were unable to check
any patrons | Ds.

Q And why wasn't ABCA able to check any |Ds?

A The patrons left prior to the Metropolitan
Police Departnent's arrival.

Q Ckay. Ddit cone off strange to you at
all that patrons chose to go through this rear door?

A  Yes.

Q Wy didit cone off strange to you?

A This would not have been a way that patrons
entered the establishnment and it didn't appear to
be one that they woul d have known about j ust
patroni zi ng the establishnent.

Q Ckay. Thank you. Now let's shift gears
a bit. Wien you arrived at the establishnment where
wer e patrons when you observed whatever was goi ng
on there, where are they | ocated?

A Patrons were in the front bar area of the

establishment and in the rear sumrer garden?
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Q Ckay. And the patrons that were in the
summer garden were they doi ng anythi ng when you got
t here?

MR, CASEY: (bjection. The Governnent is
attenpting to proceed on a theory that directly
contradicts the District's prior official
determ nations. The fire marshal in the case
report previously ruled that this area was indoors
and the Governnent cannot now re-characterize it
as outdoors for different enforcenent purposes.

Under Arthur versus D.C. Nurses' Exam ning
Board, 452 A 2d 141, 145 D.C (1983), the Governnent
I's prohibited from changes theories mdstream The
Board reaffirnmed this principle In Re: Twelve
After Twelve Board Order Nunber 2025-698 in June
of 2025.

CHAI RPERSON ANDERSON: Ms. Grant -- I'm
sorry. M. Brown, do you need to respond?

M5. BROWN: The District is not really

changing its theory. | think that through the
gquestions that | amgoing to ask -- Wll, let ne
back up.

This is a new issue that has been raised
that this area m ght not have been a summer garden,

so | need to be able to probe this in order to
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determ ne whether this was the summer garden. |
haven't been able to establish that yet.

CHAI RPERSON ANDERSON: | amgoing to
overrule the objection. You will have an
opportunity on cross exam nation, sir, to cross
exam ne the wi tness on whatever testinony that she
provides, so | amgoing to overrule the objection
at this juncture, okay.

MR, CASEY: Ckay.

CHAI RPERSON ANDERSON: Go ahead.

BY M5. BROWMN.

Q Investigator Nelson, the question | asked
you was when you went to the sunmer garden were the
patrons doi ng anyt hi ng?

A  Consum ng al coholic beverages.

Q And where was this sumrer garden | ocated?

A Inthe rear of the third floor of the
bui | di ng.

Q How floors does the building have?

A The establishnent has an approxi mately two
| evel summer garden. There is a |ower |evel and
then there is a roof deck.

Q Gay. | amgoing to -- Ch, let ne ask you
this, did you create an additional report regarding

your investigation of the summer garden?
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A  Yes.
Q GCkay. Now I'mshow ng you what has been
mar ked as Governnent's Exhibit 2. Do you recogni ze

t hi s docunent ?

A Yes.

Q Wat is it?

A This is a case report that | drafted.
Q And what type of case report is this?
A This is a supplenental case report.

Q \Wat was the purpose of the suppl enental
report?

A  The purpose of the supplenental report was
to docunent the violation observed on the sumer
gar den.

Q GCkay. Now around what tine did you go to
t he sumrer garden?

A Approximately 2:00 a.m

Q And was the summer garden supposed to be
open at that tinme, 2:00 a.m?

A No.

Q How do you know that the sunmer garden was
not supposed to be open at 2:00 a.m?

A Upon review ng ABCA records | noted that
it is ABC |icensed approved for the establishnent

to operate until 12:00 a.m on Saturdays.
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M5. BROWN: Ckay. Before | nove on to

Exhibit 3, Exhibit 2 is a supplenental case report
which is a part of the Board's record and need not
be noved into evidence.

CHAl RPERSON ANDERSON:  You are correct,
am

M5. BROAN: Thank you.
BY M5. BROWN.

Q Now |I'm show ng you what has been marked
as Government Exhibit 3. Now, I|nvestigator Nel son,
you said you | ooked at the ABCA |icense, is this
the ABCA |license to which you referred?

A  No, it is not.

Q You did not reviewthis ABCA |icense?

A There is a different |license that was found
i n ABCA records.

Q Yes. D dyoureviewthis ABCA |icense?

A Yes, | had reviewed it.

Q Thank you. Now this |license when was this
I ssued?

A This one was issued Decenber 6, 2024.

Q And what did you notice was -- Wat, if
anything, did you notice was mssing fromthis
i cense?

A The establishnent's approval for a sunmer
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garden as well as the hours |isted.

Q Cay. So did you then -- Now directing
your attention to Page 2 of this docunent, did you
then review a previous version of the |icense?

A Yes.

Q And what did you notice was on this version
of the license?

A  The establishnment's endorsenent to
operate a summer garden as well as sunmer garden
hours.

Q Gkay. And what were the hours for the
sunmer garden?

A On Saturday it was from11:00 a.m to 12:00

Q Ckay. And so based on the tine that you
had gone to the sunmmer garden what did you concl ude
about Dirty Water's operations that night?

A The establishnent extended its Board
approved hours to operate a sumer garden w t hout
Board approval .

M5. BROWN:. Ckay. Thank you. | would
li ke to nove Governnent's Exhibit 3, Dirty Water's
ABCA |icenses, into evidence.

CHAI RPERSON ANDERSON: M. Casey, any

obj ecti on?
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MR. CASEY: No objection.
CHAlI RPERSON ANDERSON: W t hout
obj ecti on.
M5. BROAN. Thank you. | have no further
guesti ons.
CHAI RPERSON ANDERSON: Do you have any
guestions, M. Casey?
MR CASEY: Yes.
BY MR CASEY:
Q So, Ms. Nelson, on January 19th you were
the | ead investigator, correct?
A | was the investigator on scene, yes, sir.
Q And you authored the case report, correct?
A  Yes.
Q And you personally checked two | Ds that
ni ght, correct?
A No.
Q D d Investigator Harris check two | Ds that
ni ght ?
A No.
Q Do you have the Intellicheck records from
the night to prove that?
A | don't have Investigator Harris', no.
Q Ckay. So then you are claimng that night

you checked no identifications, is that correct?
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M5. BROMN: (Objection. Asked and

answer ed.
MR. CASEY: Ckay.

BY MR CASEY:

Q So you did not confirmthat a single mnor
was there that night, correct?

A Yes.

Q And you did not see any I D show ng soneone
under 21, that is also correct?

A  Yes.

Q And you had the full ABCA authority to
check 1 Ds yourself along with the other two
I nvesti gat ors?

A W do -- That is not our process to take
| Ds from patrons ourselves. | explained the
process to you that night.

Q But you were not prevented by nyself nor
anyone else in the establishnment from checking
anyone's identification or requesting
i dentification?

A I'msorry, is there a question? WAs that
a question?

Q Yes. You were not -- Were you prevented
by nyself or anyone else in the establishnment from

uni l aterally checking or requesting

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

i dentification?
A No, sir.
Q OCkay. And at no tine did you see ne tell
anyone to | eave?
A No, sir.
Q And you did not hear ne tell any -- You
did not see any staff instruct patrons to | eave?
A  No that | could recall, no. No, | didn't.
Q And no patron told you that staff
instructed themto | eave, correct?
A No, sir, they did not.
Q Further, patrons are free to | eave at any
time, correct?
A |If that is your policy. | can't speak to
your policies.
Q | don't think I can hold patrons agai nst
their will, but --
CHAI RPERSON ANDERSON:  All right. M.
Casey, just --
(Si mul t aneous speaki ng.)
MR. CASEY: |'msorry, you're correct
about that.
BY MR CASEY:
Q And you further can't testify with

certainty why any particular patron chose to | eave,
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Is that also correct?

A I'msorry, sir, wuld you m nd asking that
guesti on once nore?

Q Yes. You can't testify as to why any
particul ar person chose to | eave, correct?

A No, sir.

Q GCay. Mywving on to the space in the rear
hal | way. | n your case report you describe the rear
hal | wvay and the adjoining roomas a storage area,
Is that correct?

A  Yes.

Q And you descri bed patrons noving through
t hat area as unusual ?

A  Yes.

Q And those conclusions were based on your
assunption of what the space was used for, is that
al so correct?

A  Yes.

Q And you were not aware that an event was
held earlier on that evening, is that correct, in
t hat roonf

A Yes.

Q And you were not aware that guests used
the rear roomfor speeches earlier that night, is

that al so correct?
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A  Yes.

Q During your investigation did you enter
t hat roonf

A Yes.

Q And despite entering that room you
concluded it was a storage area?

A Are you speaking of the hallway or of the
roonf?

Q | amspeaking -- Well the hallway is |ike
three to five long. | am speaking of the area
t hrough that hall way.

A Are you speaking of the area that has the
tent? I'msorry. You mght have to describe it
for me so | can --

Q \Well the area through the tent by the exit
where patrons left around 2:20/2:30 a.m, well |
guess 2:15 it woul d have been.

A Ckay. I'mnot sure we're speaking of the
sane place so | can't say for sure. You said there
Is a roomwhere people were giving speeches?

Q Yes, through the tent.

A Okay. | can't --

( Si mul t aneous speaki ng.)
Q And the roomin which patrons exited.
A  kay.
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Q Yes.

A So what is your question?

Q M question is despite entering that room
where the patrons exited you determned it to be
a storage area, is that correct?

A  Yes.

Q And you did note the presence of a bar setup
i n that roonf

A | don't recall for sure.

Q Nor any televisions playing in that roon?

A  No, | don't recall

Q D d you ask any staff what that room woul d
have been used for earlier in the night?

A No.

MR. CASEY: |[|f | could please share ny
screen to bring up Exhibit Nunber 3 | think it is.

CHAI RPERSON ANDERSON: M. Orel | ana,
pl ease allow M. Casey to share his screen.

MR ORELLANA: Access el evat ed.

CHAI RPERSON ANDERSON: \Whose Exhibit 3,
your Exhibit 3? So I"'mjust trying to figure out
what Exhibit 3 is.

MR. CASEY: Oh, sorry, ny Exhibit 5.
Exhibit 5 it would be, but --

(Si mul t aneous speaki ng.)
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CHAI RPERSON ANDERSON:  Ch, that's --
okay, so your --

MR. CASEY: Yeah.

CHAI RPERSON ANDERSON:  All right, your
exhibits. GCkay, go ahead. | just wanted to nmake
sure that | know what to --

MR CASEY: Yeah.

CHAI RPERSON ANDERSON:  -- if we are going
to nove docunents into evidence what exhibits that
we are tal king about. kay, go ahead.

MR. CASEY: kay. Ckay.

CHAI RPERSON ANDERSON:  Ckay.

MR. CASEY: Are you able to see this?

CHAI RPERSON ANDERSON:  Yeah, | can see the
screen. (o ahead.

M5. BROMWN:  Yes.

MR. CASEY: So now | can't see it. (kay.

Are you able to see the roomthat we are referencing

her e?
THE W TNESS: Yes.
MR. CASEY: (kay.
BY MR CASEY:

Q So fromyour view of this roomit contains
tel evisions, correct?

A Yes.
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Q And it contains what |ooks to be a bar area
on the | eft-hand side conplete with straws, cups,
and neon signs, correct?

A  Yes.

Q And it contains lighting set for the event
along with guests present in the space, correct?

A | can't say what the lighting is for, but
| can attest to that guests are in the space, yes,
sir.

Q Gkay. So based upon this photo does the
room appear to be a storage area?

A Not at this photo, but this photo al so
states January 18, 2025, so | wasn't there at this
time to say this is what it was used for at that
time,

Q Okay. | will just note for the record that
this photo states January 18, 2025 at approxi mately
10: 00 p.m, so this would have been roughly four
hours before the investigation.

So just to wap it up, patrons are using
that room and the hallway woul d not be unusual based
upon t his photograph, correct?

A " msorry, M. Casey, once nore.

Q Oh, sorry. Patrons using the room and

hal | wvay woul d not be unusual and nothing in this
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phot ogr aph shows that the area woul d be restricted
or off limts, correct?

A This does not show the hallway. However,
it does show the roomin operation.

MR CASEY: Okay. | would like to nove
Exhibit 5 into evidence if there is no objection.
CHAI RPERSON ANDERSON: Ms. Brown?
M5. BROWN: No objection.
CHAlI RPERSON ANDERSON:  So noved.
MR. CASEY: So noving on.
BY MR CASEY:

Q M. Nelson, ABCA maintains investigative
records on prior cases, correct?

A Are you asking if we keep records on cases
or --

Q Yes, case reports.

A Yes, we keep a history of case reports
dr af t ed.

Q Okay. And investigators would formtheir
opi ni ons about what is normal or unusual based upon
their understanding of the prem ses, correct?

A Yes.

Q And your belief that patrons using the back
hal | way was unusual was based only on your

assunptions that night, correct?
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A Based on what | viewed, yes.

Q Al right. And you were not aware that
I n Case 24- CMP- 00008 ABCA Investigator Mark Ruiz
docunent ed patrons using the sanme back hal |l way and
exit once the establishnent had reached capacity,
correct?

M5. BROAN: (bjection. QObjection.

CHAI RPERSON ANDERSON:  What's the nature
of the objection?

M5. BROWN. This is not relevant to the
current case that we are discussing and it's
specul ative that she would have this know edge.

MR. CASEY: Sorry, what was that? You cut
out alittle bit for ne.

M5. BROAN: My objection was that it was
irrelevant and that it's speculative that she woul d
have this information.

MR. CASEY: Well, | think it's absolutely
rel evant what our previous policies were and that
we' ve previously used this back exit way seeing how
it's so essential to the case that you're trying
to nmake.

CHAlI RPERSON ANDERSON:  I'mgoing to
overrul e the objection because | guess the reference

Is that there was sonme nention in another ABCA report
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regarding the use of this rule, so based on that
basis, I'll overrule the objection. She can answer
the question if she can.

BY MR CASEY:

Q Do you need ne to reask the question, M.
Nel son?

A Yes, please.

Q The question was that you were not aware
that in Case 24- CVP- 00008, ABCA Investigator Mark
Rui z docunented a patron using the sane back hall way
and exit once they --

( Si mul t aneous speaki ng.)

A No, | wasn't aware.

Q Ckay, so then you cannot say whether or
not this was unusual based upon previ ous experience,
correct?

A Are you saying that because | did not know
of another investigator's report or?

Q Yes.

A I'msorry, could you ask that a little bit
nore specific?

Q I think I want to phrase it, so w thout
t hat know edge, you woul dn't be aware of our
previous policies regarding using the back exit

duri ng nornal operations?
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CHAI RPERSON ANDERSON:  Are you able to
answer the question? |'msorry.

MR CASEY: |I'msorry. That was probably
a bad question. That's on me. Can | ask her
guestions about future investigations when patrons
| eft out of the back hallway or no? | don't want
to just get objected to imediately. |'mnot sure
what the policy is.

CHAI RPERSON ANDERSON: | nean, you can
ask, well, you can ask rel evant questions. You can
ask --

MR. CASEY: Ckay.

CHAI RPERSON ANDERSON:  -- questions that
are germane to what was asked on direct, so.

MR. CASEY: kay.

BY MR CASEY:

Q Al right, so Ms. Nelson, is it your
experience in future investigations after this date
that patrons were allowed to | eave out of the back
exit way?

M5. BROWN: (Obj ecti on.

CHAI RPERSON ANDERSON:  Sust ai ned.

MR, CASEY: Ckay, | tried to avoid that,
but --

BY MR CASEY:
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Q And ny last question regarding this back
roomvisit, you nentioned that there was no
security, but at no point did you go to the bottom
of the stairs to see that there was security
nonitoring the flow of people throughout the back
al | eyway?
A Are you asking if I went through the back
hal | way?
Q I'masking you if you went to the back

alleyway to view the security back there regul ating

the flow --
A No.
Q -- of patrons leaving the establishnment?
A No, | didn't gointhe alley. | did go

down the hallway and through the stairs to see where
patrons were exiting.

Q Ckay, that's all that | have regarding the
i nterference charge. Moving onto the sumer
garden, in your report, you wote that you saw peopl e
in that area, 1s that correct?

A Yes.

Q And you did not take a photograph to
docunent a single person holding a drink in that
area, is that also correct?

A Yes.
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Q You did not docunent any person consum ng
al cohol in the area and none of your photos show
anyone near the cups, is that correct?

A Yes, that's correct.

Q Is there a reason why you didn't docunent
t hi s?

A Yes.

Q Wiat would that reason be?

A As | was interview ng you and advi sing you
of the process of checking IDs, patrons exited
abruptly out of the establishnment through the rear.

Q And approximately how | ong were you in the
est abl i shnment between when you arrived and when
patrons began to | eave?

A | want to say approximately 20 m nutes,
maybe | ess.

Q Ckay, and so during those 20 mi nutes, you
or the other two -- I"'msorry, that's going to becone
argunentative. Strike what | just said. And
during those 20 mnutes, did you or the other two
I nvestigators not have the tinme to docunent anyone
who went outside, or not outside, but on the alleged
summer garden?

A  No, sir, | didnot. | can't speak to the

ot her investigators who aren't testifying today.
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Q And within those 20 m nutes, you al so were
not able to request ID fromanyone on the prem ses?

A No, sir, | nmade you aware of our process
and that | would be contacting MPD for assistance.

Q Okay, so the only evidence in that area
was cups sitting on tables, that's correct?

A Yes, sir,.

Q@ And when you saw them the ice inside had
already nelted, correct?

A | don't know | didn't go and check inside
of cups for ice.

Q Ckay, in your case report, you wote that
the patrons who left all placed -- sorry, that's
not going to be relevant anynore. Strike what |
j ust said.

Regardi ng the evidence of active service,

at no point did you observe any patron receiving
a drink in the area, observe a drink being poured
In the area, or observe staff serving anyone in the
area that is alleged to be a summer garden, correct?

A I'msorry, sir, that was a bit fast.

Q Sorry about that. You did not observe any
patron receiving a drink in that area, observe a
drink being poured in that area, or any staff serving

a patron in that area, correct?
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A No, there is no bar area in the area that
| recall.

Q And you did not determ ne whether those
cups had been abandoned earlier in the night,
correct?

A No, sir.

MR, CASEY: Ckay, and then ny final
question, if I could just share ny screen again for
the case report, if I can find it.

(Pause.)

CHAlI RPERSON ANDERSON:  Are you still

trying to find a docunent?

MR, CASEY: I|I'mtrying to find it quickly.
CHAI RPERSON ANDERSON:  Ckay.

MR, CASEY: [|I'msorry. There it is.
(Pause.)

MR, CASEY: I|I'msorry. | can't find it.

No further questions.

CHAI RPERSON ANDERSON: Al l right, thank
you. M. Nelson, | have a question | want to ask
you. \What are the hours of operation of the sunmer
garden?

| NVESTI GATOR NELSON:  On Saturdays for
the establishnment, it is from11:00 a.m wuntil 12:00

am
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CHAI RPERSON ANDERSON:  Al'l right, so what
IS supposed to happen at 12:05 a.m on a sumrer
garden?

| NVESTI GATOR NELSON: Al |l sal es, service,
and consunption is to cease.

CHAI RPERSON ANDERSON:  So, can | be in the
sumrer garden at 12: 157

| NVESTI GATOR NELSON: It is not supposed
to be operational, no, sir.

CHAI RPERSON ANDERSON: So, even if |'m not
drinking, can | be sitting in the summer garden
snoking a cigarette, or can | just sit -- |I'mjust
asking. So, can | be on the, can a patron be on
the summer garden after 12:007?

| NVESTI GATOR NELSON: It is ny
under st andi ng that operation is supposed to cease
once your hours cease.

CHAI RPERSON ANDERSON:  Now, | don't -- |
think Exhibit 5, that was posted. Do you recall
Exhi bit 57

| NVESTI GATOR NELSON: | can pull it up.

CHAI RPERSON ANDERSON:  No, that was
Exhibit 5 fromthe |icensee, which was the room
because -- so, that's why |I'm asking do you recall

what Exhibit 5 was.
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| NVESTI GATOR NELSON: Faintly, yes, that
was ny first tinme seeing that photo.

CHAI RPERSON ANDERSON:  But was this -- did
you actually -- | nean, | guess | don't -- what room
was this? Do you know what roomthis was?

| NVESTI GATOR NELSON:  That is a rear room
that the establishnent has, but that wasn't ny
photo, nor was it taken at the tinme that | was there.

CHAI RPERSON ANDERSON:  WAs this the room
that you said was a storage area? | was confused
because | don't understand what this roomwas, so
| guess I'mtrying to find out was this the room
that you're saying that you saw fol ks exit the
building or -- I'"mjust trying to get sone clarity
in my mnd.

| NVESTI GATOR NELSON:  Okay, just for
clarification, M. Chair, in ny report -- |'msorry.

CHAI RPERSON ANDERSON:  All right, hold
on. M. Casey, are you able to share your screen
and put Exhibit 5 back up, please, which was the
room - -

MR. CASEY: Yes.

CHAI RPERSON ANDERSON:  -- | think you --
yeah.

MR. CASEY: kay, | think it should be

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

sharing now.

CHAlI RPERSON ANDERSON:  Yeah, all right,
so Ms. Nelson --

| N\VESTI GATOR NELSON:  Yes, sir?

CHAI RPERSON ANDERSON:  -- are you able to
identify this roonf

| NVESTI GATOR NELSON: This is a rear room
In the establishnent.

CHAI RPERSON ANDERSON:  And is this the
rear roomin the establishnment that you reference
I n your report?

| NVESTI GATOR NELSON: | referenced a rear
hal lway in my report, not a rear room

CHAI RPERSON ANDERSON: And what happened
inthe -- so what is it that you stated happened
in the rear hallway?

| NVESTI GATOR NELSON:  The hal | way was
fl ooded due to a bat hroom being i noperable and itens
were stored in this hallway that patrons used to
exit the establishnent.

CHAlI RPERSON ANDERSON:  Ckay, you can
cl ose your screen, M. Casey. Now, | want to get
sone clarification in ny mnd. One of the charges
in this case was interfering with an investigation,

so howis it that you're stating that this, that
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M. Casey or the licensee, howdid they interfere
Wi th your investigation?

| NVESTI GATOR NELSON:  Upon ny
notification to M. Casey that | would be contacting
MPD to assist with I D checks, it appeared as though
the establishnment's patrons exited through an exit
that was not typically used for entry or exit and
t hey woul d not have known about necessarily wth
fl ooding and w th storage happeni ng unl ess they were
made aware. That was what it appeared.

CHAI RPERSON ANDERSON:  So, but you -- did
you see M. Casey or any other enployee of Dirty
Water instruct any of the, anyone in the
establishment to exit the establishnent?

| NVESTI GATOR NELSON:  No, sir, | did not
see that.

CHAI RPERSON ANDERSON:  So, you're saying
it appeared, so why -- why did you think it appeared
that sonmeone told themto exit the establishment
through there? I'mcurious. Howis it that you're
saying that? You know, just explain that a little
bit further for nme, please?

| NVESTI GATOR NELSON:  Yes, sir, | stated
that it appeared this way because upon notification

to M. Casey that | would be contacting the

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

66

Metropolitan Police Departnent for assistance,
patrons left in an abrupt manner through a rear
hal | way that was fl ooded froma bathroom down three
flights of stairs, and into a rear alleyway on the
800 block of H Street, NE, which was not typically
used for patrons' entry or exit.

CHAlI RPERSON ANDERSON:  Al'l right, so you
shared that information that you were going to
contact MPD for assistance, and so where was M.
Casey during this period of tinme? | nean, did you
-- was he in your line of vision, or did he |eave
the room or what happened when you shared that with
hi n?

| NVESTI GATOR NELSON: M. Casey and | were
engaged in conversation, so he was in ny |ine of
view. W were standing in the establishnent's
first floor bar area.

CHAI RPERSON ANDERSON: So, who -- so, |
-- so, who else was aware that you were going to
call MPD for assistance to check I Ds outside of M.
Casey?

| NVESTI GATOR NELSON: | don't recall who
el se was in close proximty, and the establishnent's
staff does not have identifiable uniforns or

anything of that nature if that's what you're
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asking, M. Chair.

CHAlI RPERSON ANDERSON: So, did -- all
right, so when you had this conversation with M.
Casey -- oh, I"'msorry, | didn't realize M. Casey
was gone. Hold on.

MR. ORELLANA: |'Il check for him

CHAI RPERSON ANDERSON:  Al'l right.

MR. ORELLANA: He's back.

CHAI RPERSON ANDERSON: M. Casey, what's
going on wth your --

MR. CASEY: | don't know.

( Si mul t aneous speaki ng.)

MR. CASEY: | can get ny phone if you
prefer.

CHAI RPERSON ANDERSON:  No, | just, | want
to nmake sure that you' re always here, because | was
in the mddle of questioning and then | saw t hat
you were gone. That's why | just want to nmake sure
that you have stable internet, so you don't m ss
anything that's going on here, sir.

Al right, and | forgot the question | was
about to ask. | guess what I'mtrying to say is
that did you see anyone after -- when you had this
conversation with M. Casey that you were going to

contact MPD for assistance, did anyone within --
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did you see individuals | eave the area? Because
I"mtrying to find out the nexus.

You're saying that you had this
conversation with M. Casey and then it appeared
that then fol ks started | eaving the establishnent,
so | guess I'mtrying to find out how were you abl e
to -- where is the nexus there since M. Casey, it
appeared, as you stated, he was always w thin your
i ne of vision?

MR. CASEY: Are you asking how patrons
| eft or how --

(Si mul t aneous speaki ng.)

CHAI RPERSON ANDERSON:  No, you're saying,
because you're saying -- yeah, you said that it
appeared that soneone told them what was goi ng on
so they left, so how are you nmaki ng that nexus?

If you had the conversation with M. Casey, it's
not like -- I'mnot --

At least you're not testifying that, M.
Casey, that you left or you went to a different room
and so M. Casey could have done whatever, could
have advi sed the staff. You stated that he was
within your line of vision, so howis it that you're
saying that it appears that staff, soneone told the

clientele to | eave because | D was bei ng checked?
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| NVESTI GATOR NELSON: | can't say for
sure, M. Chair. However, | can say that upon ne
notifying M. Casey, patrons did | eave abruptly out
of a rear exit that was not typically used for entry.

CHAI RPERSON ANDERSON: | m ght have sone
ot her questions. Any other questions by any Board
Menber s?

(Si mul t aneous speaki ng.)

CHAlI RPERSON ANDERSON:  Al'l right, you
need to cone on canera, Ms. Quinn. Go ahead, M.
Jones, and then -- so, it's M. Jones, then M.
Meadows, and then Ms. Quinn. Go ahead, M. Jones.

MEMBER JONES: Al right, Ms. Nelson, the
roomthat you entered, is that considered the sumer
garden? |Is this storage area the sumrer garden
area?

| NVESTI GATOR NELSON:  What | referred to
in m report, this was not the summer garden area
that | referred to, no.

MEMBER JONES: So, in the sunmer garden
area, what was taking place there?

| NVESTI GATOR NELSON:  Upon entering, we
not ed patrons consum ng al cohol and frequenting
that area of the establishnent.

MEMBER JONES: Wait, wait, wait, wait, is

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

70
that the summer garden area or just this Exhibit
5 area? Are they two different areas?

| NVESTI GATOR NELSON: They are two
di fferent areas, yes.

MEMBER JONES: Ckay, and the summer garden
area was enpty?

| NVESTI GATOR NELSON:  When | entered?

MEMBER JONES:  Yes.

| N\VESTI GATOR NELSON:  No, sir.

MEMBER JONES: So, the summer garden area
was occupied and in operation?

| NVESTI GATOR NELSON:  Yes, sir.

MEMBER JONES: And separately, this
storage area or this other back room that was al so
operational and had patrons as well?

| NVESTI GATOR NELSON: | nmade no note of
that roomin nmy report. M. Casey introduced that
roomas well as that date and tine.

MEMBER JONES: Understood, okay. M.
Casey being in the interesting position of being
a W tness, owner, and representing hinself, he
confirnms that that place was operational earlier
in the night, and would it be fromhis question that
you took that that sanme location in that picture

was still occupied with people [ater that night
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after the hours of the |license?

| NVESTI GATOR NELSON: Are you asking ne
i f that room was operational at the tinme that |
arrived?

MEMBER JONES:.  Yes.

| N\VESTI GATOR NELSON: | don't recall.

MEMBER JONES: Ckay, | have no further
guesti ons.

CHAI RPERSON ANDERSON: M. Meadows?

MEMBER MEADOWS: Good afternoon, Ms.

Nel son. You just told nmy coll eague that when you
went into this outside tented area, that there were
custoners there having al coholic drinks, correct?

| NVESTI GATOR NELSON: Yes, sSir.

VMEMBER MEADOWS: (Okay, and, but earlier,
you were saying that you were in the sight |ine of
M. Casey, so where was M. Casey when you were out
back?

| NVESTI GATOR NELSON:  |['m sorry? \Were
was he while | viewed patrons in the sumer garden?

VMEMBER MEADOAS:  Yes, nmm' am

| NVESTI GATOR NELSON: We were both in the
first floor bar area. The summer garden --

VMEMBER MEADOWS:  Ckay.

( Si mul t aneous speaki ng.)
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MEMBER MEADOWS:  So, | ooking down the
hal | way, you could see it visually, and --

| NVESTI GATOR NELSON:  Yes.

MEMBER MEADOWS: -- and so you i nforned
M. Casey that -- you asked himto do an I D check
on sone of the patrons that you could al so see that
appeared to be underage, correct?

| NVESTI GATOR NELSON:  Yes, sir.

MEMBER MEADOWS: And then he inforned you
that he did not want to do that? Wat was his
response?

| NVESTI GATOR NELSON: M. Casey refused
to collect patrons' IDs and made ne aware that during
an October visit wwth MPD, MPD advi sed himnot to
collect patrons' IDs for ABRA investigators to
I nspect.

MEMBER MEADOWS: Thank you, and did he
provide you wwth a nane of an MPD officer that
i nformed himof that information?

| NVESTI GATOR NELSON:  No, sir.

MEMBER MEADOWS: Ckay, thank you. And
when you | ooked down the hallway and you saw peopl e
exiting, did you see any signage that had exit over
that rear entrance or exit?

| NVESTI GATOR NELSON:  No, sir, not that
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| can recall

MR. CASEY: bjection, there's --

(Si mul t aneous speaki ng.)

MR, CASEY: The fire marshal regul ates
that there has to be an exit sign.

CHAl RPERSON ANDERSON: M. Casey, a
guestion was asked. The witness answered. |f you
want to raise an objection, you have to raise an
obj ection before the answer is given. You have to
rai se the objection at the question, okay? Wen
the question is asked, before the w tness answers
t he question, you can raise your objection at that
time. So, but I'"'mgoing to overrule --

MR. CASEY: Ckay, |'msorry.

CHAI RPERSON ANDERSON:  -- the objection,
okay. Yeah, |I'mjust saying if you -- you have to
be alittle bit quicker. |f soneone asks a question

that you disagree with, you need to raise the
obj ection i medi ately, okay, before the w tness has
had an opportunity to answer, okay?

MEMBER MEADOWS: That's all of the
questions that | have for you, M. Nelson. Thank
you.

CHAI RPERSON ANDERSON:  Ms. Qui nn?

MEMBER QUINN: | guess I'd like to go back
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to this point where you said you believe it's
possi bl e sonmeone fromthe busi ness may have
instructed the custoners to | eave through this
special exit. So, when you infornmed the owner that
you were going to call the police, do you believe
you were w thin earshot of other custoners?

| NVESTI GATOR NELSON: Yes, | do believe

MEMBER QUI NN  Ckay, do you have any
reason to believe that a custoner may not have heard
that information and made their own decision that

they ought to | eave the spot before the police got

t here?
| NVESTI GATOR NELSON: | can't say what a
custoner may have heard or not at the tinme. |I'm
sorry.
MEMBER QUINN: Ckay, | think that's it.
It's just, it's -- | think I"'mwith the Chair in

trying to make this connection, because it al nost
sounds |i ke what you're saying is you' ve guessed
at what may have happened, and we are here trying
to nmake a decision on charges that are related to
a guess.

Well, et ne ask you one nore thing. In

terns of the interference claim is that limted
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to the assunption that the business owner or soneone
fromthe business informed the customers that they
needed to | eave and through this special exit, or
does that also include the refusal to assist with
the |licensing or checking the |icenses?

| NVESTI GATOR NELSON: It al so includes
the refusal to check, to assist wth checking
patrons' |Ds that appeared to be young in age.

MEMBER QUI NN:  Ckay, and just so that |'m
clear, are they required -- is a business under these
circunstances, are they required to assist ABCA in
checking |licenses?

| NVESTI GATOR NELSON:  No, a business is
required to ascertain the | egal age though of a
patron.

MEMBER QUINN: So, they're required to
ascertain the | egal age before they serve the drink,
but once the drink has been served, if ABCA shows
up, they are not required to assist ABCA in checking
the licenses. |s that what you're saying?

| NVESTI GATOR NELSON:  Yes.

MEMBER QUI NN:  Ckay, thank you. That's
all for nme, Chair.

CHAI RPERSON ANDERSON:  All right, thank

you. Hold on. Let ne see if | have any other
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questi ons.

MEMBER GRANT: | have a questi on.

CHAI RPERSON ANDERSON:  Yeah, go ahead,
M. Gant.

MEMBER GRANT: Sorry about that. M.
Nel son, just a general question. There have been
ot her cases with sunmer gardens and tine expiring
for occupation of that space within various
entities.

If | am a manager or a security person that
I s overseeing the summer garden and |'m making the
announcenent that it is nowtinme for this area to
be vacated, what recourse do | have, just generally
speaking, if a patron does not want to | eave that
space? Are there escalation steps that you woul d
provi de as suggestions or are there any escal ation
steps that are on record that they should take in
t he event that happens?

M5. BROMN:  (bj ecti on.

CHAI RPERSON ANDERSON: What's your
obj ection, Ms. Brown?

M5. BROAN: |I'msorry. | hate to do it.

| just don't see howthat's relevant to this case.
|'msorry.

MR. CASEY: |I'mnot really sure either.
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CHAl RPERSON ANDERSON: M. - -

MEMBER GRANT: |'Il scratch the question,
M. Chair.

CHAI RPERSON ANDERSON: Do you have any
ot her questions? Wll, let ne -- | think the
question that |I'll ask you, Ms. Nelson, on a
Saturday, you testified that the hours of operation
for the summer garden in 12:00, is that correct?

| NVESTI GATOR NELSON:  Yes.

CHAI RPERSON ANDERSON:  And what tine did
this infraction occur?

| NVESTI GATOR NELSON: | visited the
establishnment at approximately 2:00 a.m on Sunday
nor ni ng.

CHAI RPERSON ANDERSON:  So, that was two
hours after the summer garden was supposed to have
closed, is that correct?

| NVESTI GATOR NELSON: Yes, sSir.

CHAI RPERSON ANDERSON:  Ckay, all right.

Al right, let's see. Al right, M. Casey, do
you have any questions of Ms. Nel son based on the
guestions that the Board asked her, sir?

MR. CASEY: All right.

CHAI RPERSON ANDERSON:  Hol d on.  You

can't go --
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MR CASEY: | can't go outside of that.

CHAlI RPERSON ANDERSON:  Thank you, all
right.

BY MR CASEY:

Q Yeah, just two questions. The first one,
pi ggy- backing off of Ms. Quinn's |ast question about
ascertaining the legal drinking age, you did wite
I n your case report that you were provided with all,
the logs fromall of the patrons who entered the
establi shment, show ng their age and their |Ds, that
they were scanned at the door, is that correct?

A  Yes.

Q Al right, and you also stated that there
was debris in another area in the back hallway and
the area that you allege to be a storage room |Is
there a reason why, after all of the patrons had
| eft and before you concluded your investigation,
you di d not docunent any of that?

A Are you asking why didn't |I take photos
of the rear hallway?

Q Yes.

A Not only was the hallway flooded, | didn't
find it relevant at the tine, at that point in the
I nvestigati on.

MR, CASEY: Ckay, no further questions.
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CHAI RPERSON ANDERSON:  Al'l right, Ms.

Br own?

BY MS. BROWN:

Q Just a couple of questions. | just want
to clarify because it seens there's a little
confusion. The imge that we saw from Respondent,
that Exhibit 5 with the roomwith the T.V. init,
was that what you call the sunmer garden?

A No.

Q And that room is that the hallway you were
tal ki ng about in your report?

A No.

M5. BROAN: No further questions.

CHAI RPERSON ANDERSON:  All right, thank
you. M. Nelson, thank you very nmuch for your
testinony today. Have a great day.

| NVESTI GATOR NELSON:  Thank you and enj oy
your day.

CHAI RPERSON ANDERSON: Thank you. Does
t he governnent have anot her w tness?

M5. BROAN: No, the governnent rests.

CHAI RPERSON ANDERSON:  The gover nnent
rests. All right, how many w tnesses do you have,
M. Casey?

MR, CASEY: | just have nyself.
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CHAI RPERSON ANDERSON:  Al'l right, it's
12:35. We're going to take a ten-mnute break until
12:45. | nmean, we do have one other hearing today.

W have a fact finding hearing. That's the | ast
hearing that we have for today. So, we're going
to take a ten-mnute break and then we will resune,
okay?

(Wher eupon, the above-entitled matter
went off the record at 12:36 p.m and resunmed at
12: 50 p.m)

CHAl RPERSON ANDERSON: M. Casey, cone
onto canera. All right, sir.

MR. CASEY: Am 1| on canera?

CHAI RPERSON ANDERSON:  Yes, sir, you're
now on canera. All right, so, let me see, M. Jones,
| think -- all right, so let ne swear you in. Can
you raise your right hand? Do you swear or affirm
to tell the truth and nothing but the truth?

MR. CASEY: | do.

CHAI RPERSON ANDERSON:  All right, so |
just want to rem nd you that -- you can put your
hand down, sir. You can present your case. Excuse
me. Ms. Brown will have an opportunity to cross
exam ne you and the Board will then have an

opportunity to cross exam ne you, Sir.
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MR. CASEY: kay.

CHAI RPERSON ANDERSON:  Al'l right, go
ahead.

MR, CASEY: | just have a brief statenent.

On January 19 of 2025, Dirty Water was hosting a
political action conmttee cocktail reception.
That event used nultiple spaces inside the building,
I ncluding the rear room

Guests were noving in and out of that room
t hroughout the evening for gathering, socializing,
and speeches. Because of that, patrons were
regularly using the back hallway and the back exit
during the event.

There were al so peopl e and nedi a gat hered
outsi de of the establishnment that evening. This
was simlar to what happened on el ection night when
medi a gat hered outside who were not permtted
I nside. Because of the crowd outside and concerns
about the activity near the front, | staffed extra
security that night.

| al so made patrons and the event
organi zers aware that the back exit was avail abl e
iIf they preferred to | eave that way. The back
hal | way was open and the exit was avail able for

anyone who wi shed to use it.
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Security was stationed at the bottom of
t he back hallway to ensure that people were able
to |l eave up and down the back all eyway w thout
di sturbi ng any of the neighbors. | did not tell
anyone to |leave and | did not see any staff nenber
tell anyone to | eave.

| have al so prepared an exhibit show ng
crinme data for the i medi ate area around the
establishment. The data shows that recent crine
I ncidents, including a homcide within a nonth of
this alleged violation, were concentrated at the
front of the building rather than the rear.

This informati on al so expl ai ns why patrons
soneti nes choose to exit through the back door even
before and following this investigation. |If you'll
just give ne one second to pull that up. |'msorry,
| shoul d have done this while | had 15 m nutes
bef ore.

CHAI RPERSON ANDERSON:  We al |l had ot her
things that we had to do wthin the 15 m nutes, so
you're fine, sir.

(Pause.)

MR. CASEY: Are you able to see ny screen?

Thi s shoul d probably work.
CHAlI RPERSON ANDERSON:  Yes, yes, sir.
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MR. CASEY: Ckay, so this first photograph
right here shows the D.C. crine data. So, fromthe
front of the establishment, from one bl ock over,
you see that year-to-date in 2025, up until about
a week ago, you had six notor vehicle thefts, nine
ot her thefts, an assault with a dangerous weapon,
and a sexual abuse.

Scrolling down, if | can, | hope | can,
there we go, slowy but surely, directly in front
of the establishnment here, you see -- I'msorry,
this doesn't want to work.

Directly in front of the establishnent
here, you see that there was one notor vehicle theft,
15 other thefts, a robbery, a sexual abuse, and not
included in this is that just on Saturday night,
sonebody broke our front door.

Scrolling down, a block over, you had two
thefts, an assault with a dangerous weapon on the
corner of 8th and H Street. Mving down in front
of Allure, you had five notor vehicle thefts, 14
ot her thefts --

(S mul t aneous speaki ng.)

CHAI RPERSON ANDERSON:  Hol d on, pl ease.

MR. CASEY: Sorry, go ahead.

CHAI RPERSON ANDERSON:  Were you sayi ng
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sonething? Did you raise an objection?
M5. BROAN: Yes, |I'mobjecting to this.

The reason for the objection is the rel evance.
W don't have any testinony here to say that, you
know, patrons were choosing to go through this rear
door because of this. W don't have a tineline as
to when this was happening to even show t enporal
proximty. It's just very specul ative, so

i rrel evant.

CHAI RPERSON ANDERSON:  Al'l right, give ne
-- this data that you are, that you're trying to
I ntroduce, this is fromwhen?

MR. CASEY: This is 2025 year-to-date.

MEMBER JONES: |s there a proffer you'd
li ke to have on the record for why you think this
Is relevant?

MR CASEY: Yeah, I'mjust trying to
explain why we regularly, even before and after
this, allowed people to exit out of the back
stairwell. The other thing I'mgoing to get to,
if I can just --

CHAI RPERSON ANDERSON:  Yeah - -

MR. CASEY: You see the Bank of America
here. In the Bank of Anerica parking lot, you

al ways have a police cruiser parked there for
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what ever reason, so there is always an eye on that
al | eyway.

CHAI RPERSON ANDERSON: | don't think this
-- |1 don't -- I"mgoing to sustain the objection.

| just think this crine data, | don't think it's

rel evant to the issue at hand because --

MR, CASEY: Ckay.

CHAI RPERSON ANDERSON:  Yeah, okay.

MR, CASEY: Al right, 1'lIl nove on. So,
t hen novi ng on, when investigators entered the
establishment, | was near the bar area.
| nvestigator Nel son asked ne to collect IDs from
a group of patrons.

My under standi ng from prior guidance from
MPD during an earlier inspection during Cctober of
that year, as | nmde her aware, was that | shoul d
not physically collect custoner |IDs and provide them
to athird party without their know edge.

| et Investigator Nel son know that if she
woul d |i ke to acconpany ne, along with nyself, |
woul d have no i ssue goi ng and asking those patrons
for their I Ds, but she did not wish to acconpany
me on that ask and that is the nexus of that issue.

| conveyed that understanding to

| nvestigator Nelson. | did not prevent any
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i nvestigator from checking |IDs thensel ves and none
attenpted to do so in ny presence. \Wen patrons
began leaving, | did not instruct anyone to | eave
and | did not observe any staff instruct anyone to
| eave.

| cannot speak to the personal reasons why
any individual chose to exit when they did other
than the fact that 2:12 a.m is normally when peopl e
woul d decide to | eave, and again, it was not everyone
who |eft.

It was a small group of people, probably
about a third of the people who had remained in the
bar that late at night, who were still there, that
| eft during that tine period. And again, patrons
are free to | eave the establishnent at any tine,
and even a large group departing together that late
in the night is obviously not unusual .

Regarding the area referred to as a sumer
garden, that space was not being used for service
at the time investigators arrived. No bartender
was stationed there and no staff were serving in
that area. | did not observe anyone consum ng
al cohol in that area when investigators reached it.

The cups shown in the photographs in the

case report were fromearlier in the evening, and
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when | saw them as docunented in the case report,
the ice in themhad already nelted and no one was
near those cups. Regardless, it was an indoor space
and not subject to the sunmer garden hours anyway,
so all of this is irrelevant.

Thr oughout the evening, | answered all
questions asked of ne. | did not conceal anything,
destroy anything, or interfere with any part of the
i nspection. | did not instruct anyone to | eave and
| did not stop any investigators from performng
any part of their work, and that's all | have.

CHAI RPERSON ANDERSON: Ms. Brown?

M5. BROWN: No questions.

CHAI RPERSON ANDERSON: Any questi ons by
any Board Menbers? Al right, since no one wants
to ask a question, so whatever burning questions
that I have, 1I'll just keep themto nyself. All
right, do you rest, sir?

MR, CASEY: Yeah, | rest. | have nothing
el se.

CHAI RPERSON ANDERSON:  Al'l right, so
we're ready for closing. M. Brown, are you ready
for cl osing?

M5. BROAN:  Yes.

CHAlI RPERSON ANDERSON: Go ahead.
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M5. BROMWN: Just a nonent, Board's
i ndul gence. | would |ike to reserve tine for
rebuttal if necessary.

CHAlI RPERSON ANDERSON:  How nuch ti ne?
And | would like -- you know, we're still also --
| don't have an afternoon cal endar.

M5. BROWN: Just reserving in case | need

CHAI RPERSON ANDERSON:  All right, that's
fine.

M5. BROAN: But 1'I1 be quick, okay.

CHAI RPERSON ANDERSON: Go ahead.

M5. BROMN: The District has proven by
substantial evidence in the record that Dirty Water
interfered with an ABCA and MPD i nvestigation by
destroyi ng and conceal i ng evidence when it directed
patrons to flee through a hidden rear entryway and
substantially changed its operations by operating
Its summer garden after 2:00 a.m

Now, let's discuss the evidence. There
are two charges here, so let's go over them
separately. First, there is substantial evidence
showing that Dirty Water interfered with an ABCA
and MPD i nvestigation.

There are three nmain things to consider
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here: one, tenporal proximty; two, the state of
the rear entryway; and three, why patrons woul d
choose this strange door to exit from

First is tenporal proximty. You heard
fromlnvestigator Nelson that M. Casey refused to
assi st her in checking IDs. Because she needed
hel p, she infornmed himthat she would be contacting
MPD for assistance.

She told you that shortly after she nade
this declaration, all of a sudden, patrons quickly
started exiting through this rear door. Not just
one patron, multiple patrons started goi ng through
this rear door.

There is close tenporal proximty between
when Dirty Water refused to hel p when | nvesti gator
Nel son said she was going to contact the police and
when patrons opted to go through this strange back
door .

Second is the state of the rear entryway.

You heard I nvestigator Nel son describe how you had
to go down a long hallway, howit was flooded, how
It was a storage area --

MR, CASEY: bjection, that's not in

evidence. It was a three-foot hallway.

CHAl RPERSON ANDERSON: M. Casey, this is
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her closing. You can't object. You'll still have
an opportunity that you can respond.

MR. CASEY: They objected to ny closing,
but that's fine.

CHAI RPERSON ANDERSON:  No, that was not
your closing. That was your --

MR. CASEY: Yes, it was.

CHAI RPERSON ANDERSON:  Hol d on, you're
still going to get an opportunity to say somnet hing.

MR CASEY: Ckay.

CHAI RPERSON ANDERSON:  That was just the
presentation of your case. You'll have --

MR CASEY: And | nmean the |last case | had
back in June.

CHAI RPERSON ANDERSON:  All right, but I'm
just saying you're going to get an opportunity --

MR CASEY: Okay.

CHAI RPERSON ANDERSON:  -- to do a fornal
cl osing, and so we don't object during closings,
so please do not object. | know she's not going
to object to your closing also, so | et her finish.

Because you go second, you can respond in your

closing to what she has stated, okay? Go ahead,
Ms. Brown.

M5. BROAN: We are on the state of the rear

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

entryway. W tal ked about it being a storage area

back there and flooding. That's what we heard from

| nvestigator Nelson. She also described that you
have to go down several flights of stairs and go
out a second door just to exit into an all eyway.
That's a bit strange.

No security was at this backdoor, right,

and patrons didn't regularly enter and exit through

this door as far as she could tell. It was not an
exit way, based on her testinony, that you woul d
have really known about unless you were told about

It.

Third, this brings us to that |ast point.

Why woul d one decide to use this strange backdoor
to exit an establishnment you entered froma
regularly used front entryway? | submt to you,
Board Menbers, that the answer is clear.

These suspected underage patrons didn't
want to get caught with fake IDs, and this
establishnment didn't want these patrons' IDs to be

checked because they didn't want themto be caught

91

wth these fake IDs on the prem ses, and so it would

follow that the establishment orchestrated that
these patrons exit through this rear door so they

didn't have to be checked.
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And in so doing, Dirty Water destroyed and
conceal ed the evidence of the underage drinking at
the establishnment, and ABCA and MPD coul dn't
conplete their investigation because they coul dn't
check 1 Ds.

And second, this is the second charge that
we have here, there is substantial evidence in the
record showng that Dirty Water nmade a substanti al
change to its operations by operating that summer
garden after Board-approved hours.

Now, you heard from ABCA | nvesti gator
Nel son that she arrived around 2: 00 a. m on Sunday,
January 19, 2025, and observed patrons drinking in
t he summer garden.

| nvestigator Nelson | ater checked ABCA
records and reviewed Dirty Water's |icenses, and
you saw copi es of those |licenses which show t hat
the establishnent's Saturday night summer garden
hours of operation were from11:00 a.m in the day
to 12: 00 a.m m dni ght.

Therefore, having patrons consuni ng
al cohol, hangi ng out, whatever on this summer garden
Is a violation of the Board's Board-approved hours
on that license, and therefore, Dirty Water nade

a substantial change to its operations by allow ng
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this sumer garden to be operating after the
approved hours.

Now, let's talk about the penalty for each
of these. |If you find Dirty Water liable for both
of these charges, it would be considered Dirty
Water's third primary tier violations in three years
with a fine range of $4,000 to $6, 000, ny apol ogi es.

For substantially changing the operations
of its establishnment by keeping the sumrer garden
open after the hours, the District requests the
m ni num $4, 000 fine. However, given the |evel of
deceit exenplified by Dirty Water's conduct in
orchestrating the patrons' escape through that rear
exit, and given the fact that this establishnment
has a history of selling to m nors, which you can
see, it is in the Board' s record in the investigative
history, the District requests a $6,000 fine for
the interference charge. Thank you.

CHAI RPERSON ANDERSON:  Thank you. Go
ahead, M. Casey.

MR. CASEY: First, | would just like to
reiterate that the record shows that the hallway
that she went down, it's not a long hallway. It
Is a three to five-foot hallway.

Second, the record wll show that
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| nvestigator Nelson did not walk down to the bottom
of the stairs to view whether there was security
t here because she did not wal k down the hallway at
all to go to the all eyway.

And third, I'mnot sure what relevance it
Is that they had to walk down nultiple flights of
stairs, because as you heard, we are | ocated on the
third floor of the establishnment, or third fl oor
of the building, so they would have had to wal k
downstairs to | eave regardless. It's not as though
they could nmagically tel eport down the front
stairwell. They would still have to wal k down the
stairs.

Moving on fromthat, the governnent's
theory on treating a fully-enclosed i ndoor space
as a summer -- the governnent's theory regarding
this -- actually, let me just start with the first
charge to go in the sane order.

The governnent's theory of interference
Is based entirely on specul ati on about why patrons
| eft, but speculation is not evidence. The
I nvestigators did not see ne tell anyone to |eave.
The investigators did not hear any of our staff
tell anyone to | eave.

No patron told themthey had been
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instructed to | eave, and the only I Ds checked that
ni ght bel onged to individuals who approached the

I nvestigators voluntarily and both were over 21.
They al so admtted that patrons are free to | eave
at any tinme and that they cannot testify why any
specific person chose to | eave.

The District's entire interference theory
boils down to the argunent that people within
earshot of the investigators left, so they nust have
been told to flee, but that is not evidence. That
Is an assunption, one that is directly contradicted
by the reality of how the establishnment operates.

Patrons routinely | eave our
establ i shnent, any establishnent anywhere in the
District, between 2:00 and 3:00 a.m every weekend
night. The back hallway and the rear exit are
routinely used by patrons, particularly when the
front becones congested, when events are underway
in the rear room or when there are safety concerns
in the front.

The investigators agree that they cannot
testify to the notive or reasoning of any patron
who chose to | eave. Wthout testinony of
I nstruction, direction, or conduct by staff, the

I nference charge is not supported.
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Movi ng onto the second charge of operating
t he sumrer garden after hours, the governnent's
theory in this case depends on treating a
fully-encl osed i ndoor space as a sunmer garden, but
the fire departnent, as seen in the case report,
previously classified that area as indoors.

Under Arthur, an Agency cannot change
theories mdstreamor reinterpret a space
differently sinply to sustain a charge. The
government cannot call the space indoors for fire
code enforcenent of Title 12 and then only for this
case call it indoors to nmanufacture a summer garden
violation under Title 25.

But even setting Arthur aside, the
evidentiary record does not support the allegation.

The investigative team consisted of three

I nvestigators who Investigator Nelson testified
were inside the establishnent for approximtely 20
m nutes after identifying the area they now claim
was an active summer garden. In that tine, not one
i nvestigator took a single photograph of any person
hol ding a drink in that area.

Just as inportantly, at no point did any
I nvestigator visit the actual licensed rooftop

sumer garden. The allegation is not about the
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rooftop at all. It is about an indoor space

m sclassified after the fact. For these reasons,

t he Board should dism ss both of the charges, and

| don't really know how I' m supposed to end it, but
that's what |'ve got.

CHAI RPERSON ANDERSON:  You're fine.

That was appropriate, sir. M. Brown, do you still
need --

M5. BROMN: No.

CHAI RPERSON ANDERSON:  Ckay. All right,
the record is now closed. Do the parties wish to
do proposed findings of facts and concl usi ons of
| aw or waive their right to do so?

MR. CASEY: |1'mgoing to file.

CHAI RPERSON ANDERSON: | "m sorry, you're
goi ng to what?

MR CASEY: |'d like to file, please.

CHAI RPERSON ANDERSON:  That is your
right, sir, but all we had here was the -- all right,
that's your right. | can't -- but you cannot bring
I n any new evi dence --

MR CASEY: Okay.

CHAI RPERSON ANDERSON:  -- so basically
this is fromthe transcript, to say this is what

-- this is the evidence presented and this is the
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law, all right.

MR. CASEY: Yes, sir.

CHAI RPERSON ANDERSON:  Al'l right, so the
transcript wll becone avail able in approxi mately
three weeks. You then are required to do the
proposed findings of facts and concl usi ons of |aw
30 days after, upon receipt of the transcript, and
then we will issue a decision. Then we'll issue
a decision within 90 days.

| f you change your m nd at any point,
pl ease advi se the agency as soon as possi bl e that
you have changed your mnd in doing that, okay?

So, let ne close this case. Hold on one m nute,
pl ease. Let ne close this case.

Al'l right, as Chairperson of the Al coholic
Beverage and Cannabis Board for the District of
Col unbi a, in accordance with D.C. O ficial Code
Section 2-575 of the Open Meetings Act, | nove the
ABC Board hold a closed neeting for the purpose of
seeking | egal advice from our counsel on Case Nunber
25- CVP- 00019, |I'msorry, 25-CMP-00010 and
25- CVP- 00010(a), Dirty Water, pursuant to D.C
O ficial Code Section 2-575(b)(4)(a) of the Open
Meeti ngs Act, and deliberating upon Case Nunber
25- CVP- 00010 and 25-CMP-00010(a), Dirty Water, for

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N DD MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b wWw N B+, O

99
the reasons cited in D.C. Oficial Code Section
2-575(b) (13) of the Open Meetings Act. |Is there
a second?

VMEMBER GRANT: M. Gant, | second the

not i on.
CHAI RPERSON ANDERSON: M. Grant has
seconded the notion. W'I|l have a roll call vote.
M. Gant?
MEMBER GRANT: M. Gant, | agree.
CHAI RPERSON ANDERSON:  Ms. Qui nn?
MEMBER QUINN:  Ms. Quinn, | agree.
CHAI RPERSON ANDERSON: M. Meadows?
MEMBER MEADOWS: M. Meadows, | agree.
CHAI RPERSON ANDERSON: M. Jones?
MEMBER JONES: M. Jones, | agree.
CHAI RPERSON ANDERSON: And M. Anderson,
| agree. As the notion has passed 5-0, | hereby
give notice that the ABC Board will recess these

proceedings to hold a closed neeting pursuant to
Section 2-575 of the Open Meetings Act. Thank you
very much for your presentation today.

As | stated, the transcript should be
avai |l abl e in approxi mately three weeks, and the
proposed findings of fact and concl usions of |aw

are due 30 days upon receipt of the transcript, all
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right? Thank you, Ms. Brown and M. Casey. Have
a great day. Thank you.

M5. BROAN:  You, too. Thank you.

CHAI RPERSON ANDERSON:  All right,
bye- bye.

(Wher eupon, the above-entitled matter

went off the record at 1:15 p.m)
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CERTI FI CATE

This is to certify that the foregoing transcript
was duly recorded and accurately transcribed under
my direction; further, that said transcript is a
true and accurate record of the proceedi ngs; and
that 1| am neither counsel for, related to, nor

enpl oyed by any of the parties to this action in
which this matter was taken; and further that | am
not a relative nor an enployee of any of the parties
nor counsel enployed by the parties, and I am not
financially or otherwise interested in the outcone

of the acti on.

ot Jik

Sam Wj ack
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