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·1· · · · · · · · · P-R-O-C-E-E-D-I-N-G-S

·2· ·(11:04 a.m.)

·3· · · · · · ·CHAIRPERSON ANDERSON:· The next case on

·4· ·our calendar, it is a show cause hearing for Case

·5· ·Number 25-CMP-00010 and Case Number

·6· ·25-CMP-00010(a), Dirty Water, License Number

·7· ·125771.· Is this case yours, Ms. Hogenmiller?

·8· · · · · · ·MS. HOGENMILLER:· No.· I concluded my

·9· ·matters for this morning.· This case is Ms. Brown's.

10· · Thank you.

11· · · · · · ·CHAIRPERSON ANDERSON:· Oh.· Thank you.

12· ·Have a great day, ma'am.· All right.· So, Mr.

13· ·Orellana, can you please --

14· · · · · · ·MR. ORELLANA:· Sure thing.

15· · · · · · ·CHAIRPERSON ANDERSON:· Yeah.

16· · · · · · ·MR. ORELLANA:· Investigator Mikea Nelson,

17· ·access elevated.· Luke Casey, access elevated.

18· ·Shani Brown, access elevated.· That appears to be

19· ·all, Chairman.

20· · · · · · ·CHAIRPERSON ANDERSON:· All right.· Who is

21· ·Luke Casey?

22· · · · · · ·MR. CASEY:· Am I on video now?

23· · · · · · ·CHAIRPERSON ANDERSON:· Yes.· Yes, sir, I

24· ·can see you.

25· · · · · · ·MR. CASEY:· Okay.
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·1· · · · · · ·CHAIRPERSON ANDERSON:· All right.· Okay.

·2· · Ms. Brown, can you spell and state your name for

·3· ·the record?

·4· · · · · · ·MS. BROWN:· Good morning.· This is

·5· ·Assistant Attorney General Shani Brown, that's

·6· ·spelled S-H-A-N-I, B-R-O-W-N, here on behalf of the

·7· ·District.

·8· · · · · · ·CHAIRPERSON ANDERSON:· Good morning, Mr.

·9· ·-- I'm sorry.· Good morning, Ms. Brown.· I'm trying

10· ·to do too many things at one time.· Mr. Casey, can

11· ·you identify yourself for the record, please?

12· · · · · · ·MR. CASEY:· Sure.· I am Luke Casey, owner

13· ·of the establishment.· L-U-K-E, C-A-S-E-Y.

14· · · · · · ·CHAIRPERSON ANDERSON:· Good morning, sir.

15· · · · · · ·MR. CASEY:· Good morning.

16· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Brown, are

17· ·there any preliminary matters in this case?

18· · · · · · ·(No audible response.)

19· · · · · · ·CHAIRPERSON ANDERSON:· I can't hear you,

20· ·Ms. Brown.

21· · · · · · ·MS. BROWN:· My apologies.· I believe the

22· ·Respondent has a preliminary matter they would like

23· ·to raise.

24· · · · · · ·CHAIRPERSON ANDERSON:· Okay.· Hold on.

25· ·Let's see, hold on.· So the Government doesn't have
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·1· ·any preliminary matters.· Mr. Casey, any

·2· ·preliminary matters on behalf of the Respondent?

·3· · · · · · ·MR. CASEY:· Yes.· So before I proceed to

·4· ·the merits of the case I wanted to raise a

·5· ·preliminary issue regarding the Government's

·6· ·non-compliance with Subpoena Item 2.· There was

·7· ·actual legal advice in their email, there was

·8· ·insufficient time to address my written notice from

·9· ·prior to this hearing, so I'm presenting it orally

10· ·now pursuant to that guidance.

11· · · · · · ·For the record, I did file a written Motion

12· ·stemming from the Government's incomplete

13· ·production of photographic evidence from the

14· ·January 19, 2025 inspection at our premises.

15· · · · · · ·Let me briefly outline the background.

16· ·Subpoena Item 2 requires the District to produce

17· ·all photographs taken by Investigator Nelson during

18· ·the inspection, including the original timestamps.

19· · · · · · ·The Government initially produced only

20· ·three images, only the three images in the case

21· ·report, Image 0268, Image 0271, and Image 0272.

22· ·However, iPhones, like the iPhone 13 used here,

23· ·assigns strictly sequential file numbers at the

24· ·moment of capture.· The gaps in this sequence are

25· ·undeniable.
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·1· · · · · · ·After producing those images the

·2· ·Government acknowledged the existence of Image

·3· ·0269, which was a second photo of my passport, but

·4· ·only after I pointed out the gap and after they twice

·5· ·claimed only three photos existed.· More

·6· ·critically, it's undisputed that Image 0270 once

·7· ·existed in the sequence given the jump from Image

·8· ·0269 to Image 0271.

·9· · · · · · ·Additionally, Image 0267, the image

10· ·immediately preceding the produced sequence, must

11· ·have existed based upon the iPhone's numbering

12· ·system.· Pursuant to legal's guidance I requested

13· ·metadata for these two files of just the creation

14· ·and modification date timestamps, which are

15· ·automatically generated and pose no privacy

16· ·concerns.

17· · · · · · ·This metadata would allow us to verify when

18· ·Image 0267 was taken, when Image 0270 was deleted

19· ·or overwritten, and whether the Government's

20· ·production was complete and authentic.· Despite my

21· ·now request sent as recently as November 14th, I

22· ·have been met with refusal.

23· · · · · · ·Ms. Brown stated in an email on Monday that

24· ·she could not provide access to OCTO or ask the

25· ·technical custodians to resolve this at a technical
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·1· ·level.· Without this objective verification we're

·2· ·left relying on the investigator's assertions,

·3· ·which can substitute for the hard data, especially

·4· ·given the prior omission of Image 0269 and the

·5· ·retention of the original iPhone 13 used on the

·6· ·investigation.

·7· · · · · · ·Further, I have good reason to believe

·8· ·earlier photographs, starting with Image 0267, were

·9· ·taken during the inspection.· I directly observed

10· ·photography beginning immediately upon the

11· ·investigator's arrival capturing staff, patrons,

12· ·and the interior, including the alleged summer

13· ·garden.· None of this is in the produced images.

14· · · · · · ·Furthermore, our contemporaneous decision

15· ·to cancel all media access for inauguration weekend

16· ·was due to patron complaints about intrusive flash

17· ·photography, which they mistook for additional

18· ·media coverage.· This is corroborated by Exhibit

19· ·A in the written Motion, a public Tweet from Spencer

20· ·Allan Brooks, a WUSA9 reporter, dated January 20,

21· ·2025.

22· · · · · · ·This directly ties to the events of January

23· ·19th highlighting the disruptive nature of the

24· ·inspection's photography which aligns with my

25· ·observation of unproduced images.· Adding to the

https://nealrgross.com/


·1· ·prejudice is the District's untimely service of the

·2· ·investigative report.

·3· · · · · · ·D.C. Code 25-832(a) requires service

·4· ·within 90 days of the violation, which would be by

·5· ·April 19, 2025 in this case, but it wasn't served

·6· ·until June 17, 2025.· While the delays can be

·7· ·directory, as in the 2015 appeals case involving

·8· ·Little Miss Whiskey's, this one harms us because

·9· ·the Government had a duty to preserve the full

10· ·sequence and metadata upon drafting the case report.

11· · If data was lost due to routine retention policies

12· ·starting that delay exacerbates the gaps and hinders

13· ·our defense.

14· · · · · · ·Under 23 DCMR 1704.3 and D.C. Code

15· ·25-443(c) the Board has the authority and the

16· ·statutory mechanism to refer this to Superior Court

17· ·for enforcement.· The Government has refused

18· ·metadata for Image 0267, access to technical

19· ·custodians, and any accounting for Image 0270, which

20· ·is squarely responsive to the subpoena.· The Board

21· ·cannot compart compliance directly so it furloughs

22· ·your exclusive remedy.

23· · · · · · ·As primary relief I am asking the Board

24· ·to issue a written referral to the Superior Court

25· ·requesting enforcement of Subpoena Item 2 if the
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·1· ·District is unwilling to provide it, including

·2· ·production of Image 0270 or its deletion metadata,

·3· ·basic metadata for Image 0267 and Image 0270, and

·4· ·technical confirmation from OCTO as needed.· If the

·5· ·Board declines this referral I am requesting

·6· ·alternative evidentiary relief to remedy the

·7· ·prejudice.

·8· · · · · · ·First, an adverse inference that the

·9· ·missing images show a substantial time elapsed

10· ·between the investigator's entry and the 2:12 a.m.

11· ·photographs during which only 2 IDs were checked,

12· ·both patrons over 21, despite three investigators

13· ·being present.

14· · · · · · ·Second, an inference that patrons in the

15· ·missing photos appeared well over the legal drinking

16· ·age given the events context of (audio interference)

17· ·Committee hosted an inaugural reception as detailed

18· ·in Exhibit B of the written Motion making underage

19· ·patrons highly unlikely and the limited ID checks

20· ·from the investigators.

21· · · · · · ·Third, an inference that the missing

22· ·images would show the cups reference in the report

23· ·were already on the tables before any interaction

24· ·and no patrons were in the alleged summer garden,

25· ·and, finally, that the Government's photographic
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·1· ·evidence is incomplete due to these gaps, refusals,

·2· ·and the delay, excluding the contents of the case

·3· ·report from the record.

·4· · · · · · ·This isn't about me alleging any intent,

·5· ·rather it's about asserting fairness and verifying

·6· ·integrity in a process where the Government controls

·7· ·all of the evidence.· Absent any extreme attempts

·8· ·to circumvent the OCTO's MDM policies, this request

·9· ·would take them no longer than five minutes to

10· ·complete.

11· · · · · · ·CHAIRPERSON ANDERSON:· Is that it, sir?

12· · · · · · ·MR. CASEY:· That's it.

13· · · · · · ·CHAIRPERSON ANDERSON:· All right.· And so

14· ·this was filed I think, what, this morning, or, yes,

15· ·when was this Motion filed?

16· · · · · · ·MR. CASEY:· So this was filed last night.

17· · The last communication I had with Ms. Brown took

18· ·place Monday afternoon, so it was a little less than

19· ·36 hours after that last communication.

20· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Brown, what is

21· ·your position, what's the Government's position?

22· · · · · · ·MS. BROWN:· Sure.· As for, as he

23· ·discussed, the second passport photo, that was

24· ·produced a little bit later.· It was a duplicate

25· ·image.· I'm sure that just caused a little bit of
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·1· ·confusion on our investigator's end, and so the time

·2· ·of that photo that was later produced and the time

·3· ·of the photo that was earlier produced is exactly

·4· ·the same, it was 2:10 a.m.

·5· · · · · · ·Now regarding the request for metadata.

·6· · The District is not required to produce metadata.

·7· · Respondent's request was for photos that were taken

·8· ·on January 19, 2025, by Investigator Nelson.

·9· · · · · · ·The purpose of that request was "To

10· ·establish the amount of time that elapsed between

11· ·the investigator's arrival and the point at which

12· ·patrons independently decided to leave and to

13· ·highlight the absence of any photographic evidence

14· ·of patrons consuming alcohol on the summer garden."

15· · · · · · ·The Board granted this request as the

16· ·District didn't dispute it or challenge it.

17· ·However, this request was for timestamped photos,

18· ·not metadata.· We can only produce what we have and

19· ·there is no duty for ABCA's investigators to retain

20· ·every photo they take during an investigation.

21· ·What is attached to the case report is what licensees

22· ·are entitled to.

23· · · · · · ·Further, metadata will not help fulfill

24· ·the purpose of this request.· It does not appear

25· ·that Investigator Nelson took photos of the patrons
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·1· ·and there is no reason to believe that the missing

·2· ·photos contain, photo, one photo, 270, contain

·3· ·patrons.

·4· · · · · · ·Respondent asserts that he "observed" that

·5· ·photography began upon the investigator's arrival,

·6· ·but he does not identify who took photos and his

·7· ·list of people and places that were photographed

·8· ·is entirely speculative.· You cannot be sure if or

·9· ·when someone takes a photo.· Perhaps they didn't

10· ·have a good enough angle, the lighting was poor,

11· ·their finger was in the way, they accidentally took

12· ·a video, you know.

13· · · · · · ·There was never a guarantee that the photos

14· ·would have shown exactly when the investigators

15· ·arrived and when patrons left, nor did the District

16· ·ever promise that it had photographs of the patrons

17· ·consuming alcohol on the summer garden.

18· · · · · · ·An adverse inference is not appropriate

19· ·here because metadata is beyond the scope of this

20· ·request, so the District had no obligation to

21· ·provide it, and there is no prejudice here because

22· ·the charges in this case are not based on the

23· ·photographs attached to the report.

24· · · · · · ·The photos of the propane tanks or heaters

25· ·on the summer garden were regarding potential fire
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·1· ·safety violations and the photos of Mr. Casey's

·2· ·passport were for identification purposes.· The

·3· ·District does not rely on the photos as evidence

·4· ·of the exact time that patrons left the

·5· ·establishment.

·6· · · · · · ·Now referring the subpoena request to

·7· ·Superior Court would be fruitless.· The District

·8· ·provides the photos it had pursuant to a request,

·9· ·it did not challenge, and Respondent never requested

10· ·metadata.

11· · · · · · ·Thus, the Board never granted Respondent

12· ·metadata or ordered the District to produce

13· ·metadata, therefore, the District's refusal to

14· ·allow Respondent access to a technical custodian

15· ·to get this metadata information is not considered

16· ·non-compliance with the subpoena.

17· · · · · · ·So it is the District's position that we

18· ·should proceed, that no adverse inference would be

19· ·appropriate here, and that we were in compliance

20· ·with this Board's subpoena order.· Thank you.

21· · · · · · ·MR. CASEY:· If I could just respond to

22· ·that?

23· · · · · · ·CHAIRPERSON ANDERSON:· Yes, Mr. Casey.

24· · · · · · ·MR. CASEY:· First, there is no need for

25· ·these photos to be retained because OCTO's MDM
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·1· ·policies automatically log them.· Second, metadata

·2· ·was not requested originally in the subpoena but

·3· ·the timestamps were requested and if 0270 does not

·4· ·exist the metadata would be the only way to get the

·5· ·timestamp for that photo.

·6· · · · · · ·Third, metadata is being requested a

·7· ·verification of completeness because if 0267's

·8· ·metadata shows that it was taken during the same

·9· ·time the investigators were on the premises it shows

10· ·that those photographs existed as I am arguing,

11· ·which was the purpose of the request.

12· · · · · · ·Again, this is a pretty simple and standard

13· ·request that somebody should be able to fulfill

14· ·pretty easily, likely even while we're still on the

15· ·call.

16· · · · · · ·CHAIRPERSON ANDERSON:· But why did you --

17· ·When you initially made your subpoena request why

18· ·didn't you not request this information initially?

19· · · · · · ·MR. CASEY:· Because I didn't think the

20· ·Government was going to withhold the images.

21· · · · · · ·CHAIRPERSON ANDERSON:· But what images

22· ·are you -- Based on the argument that was just made

23· ·--

24· · · · · · ·MR. CASEY:· In the --

25· · · · · · ·CHAIRPERSON ANDERSON:· Hold on.
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·1· · · · · · ·MR. CASEY:· So they only gave -- Go ahead.

·2· · Go ahead.

·3· · · · · · ·CHAIRPERSON ANDERSON:· All right.· All

·4· ·right.· And I don't know the background, but I

·5· ·listened to what the Government just stated, how

·6· ·do you know that images were not provided?· I mean

·7· ·how do you know that they didn't provide you the

·8· ·information?· Where is -- Hold on.· Mr. Casey?

·9· · · · · · ·(No audible response.)

10· · · · · · ·CHAIRPERSON ANDERSON:· I think we lost Mr.

11· ·Casey.

12· · · · · · ·(Pause.)

13· · · · · · ·MR. ORELLANA:· Yeah, I'll wait for him to

14· ·come back.

15· · · · · · ·CHAIRPERSON ANDERSON:· Okay.

16· · · · · · ·(Pause.)

17· · · · · · ·MR. ORELLANA:· ·He's back, Chairman.

18· · · · · · ·MR. CASEY:· So that --

19· · · · · · ·CHAIRPERSON ANDERSON:· I lost you, Mr.

20· ·Casey.

21· · · · · · ·MR. CASEY:· Sorry.· And I don't know the

22· ·background.

23· · · · · · ·CHAIRPERSON ANDERSON:· Okay.· As I was

24· ·stating, I mean how do you know that they did not

25· ·provide -- It's my understanding that the initial,
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·1· ·your subpoena, you did not request this information

·2· ·and --

·3· · · · · · ·MR. CASEY:· Yeah, but I am requesting it

·4· ·now for completeness because I watched them take

·5· ·photos in excess of what they provided.

·6· · · · · · ·CHAIRPERSON ANDERSON:· But as stated by

·7· ·the Government, I mean those photos could have been

·8· ·deleted.· We don't know what photos were taken.

·9· ·We don't -- It could have been a video.· So --

10· · · · · · ·(Simultaneous speaking.)

11· · · · · · ·MR. CASEY:· Well they have a duty to

12· ·preserve that evidence.

13· · · · · · ·CHAIRPERSON ANDERSON:· I guess the

14· ·concern that I am having that I'm -- It's that you're

15· ·saying you see someone with a phone taking pictures,

16· ·but you don't know if they actually took pictures,

17· ·you just saw, you assume that they were taking

18· ·pictures that you are --

19· · · · · · ·MR. CASEY:· Look, if a --

20· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead.

21· · · · · · ·MR. CASEY:· -- flash goes off that's

22· ·normally indicative of a photo being taken.

23· · · · · · ·CHAIRPERSON ANDERSON:· And maybe the

24· ·image was, there was no image, and so --

25· · · · · · ·MR. CASEY:· At a minimum it would tell us
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·1· ·what time the investigation started and the original

·2· ·purpose of the subpoena -- I say one of the purposes

·3· ·of the subpoena, as Ms. Brown mentioned, was to

·4· ·establish the amount of time elapsed between when

·5· ·the investigators stopped there and when a group

·6· ·of patrons began to leave.

·7· · · · · · ·CHAIRPERSON ANDERSON:· All right.· Let me

·8· ·see.· The theory -- Excuse me.

·9· · · · · · ·MS. BROWN:· May I respond to that, Mr.

10· ·Chairperson?

11· · · · · · ·CHAIRPERSON ANDERSON:· Yes, go ahead.

12· · · · · · ·MS. BROWN:· The problem here is also that

13· ·what Mr. Casey is trying to establish here, whatever

14· ·time the investigators arrived also would not be

15· ·answered by the production of this mid-sequence

16· ·photograph, right, because they would have already

17· ·been there.

18· · · · · · ·So if we're talking about Image 270 that

19· ·we don't have, we already have proof that

20· ·Investigator Nelson had already taken photos there

21· ·so we know she was already there at 2:10, whatever

22· ·happens in between, and then we know that she took

23· ·photos again at 2:20 on the summer garden.

24· · · · · · ·So that still does not address this intent

25· ·which was to show when the investigation started.
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·1· · Do you see what I'm saying there about 270, in

·2· ·between 268 and 272?

·3· · · · · · ·MR. CASEY:· Yeah.· We're talking about

·4· ·267 here though.

·5· · · · · · ·MS. BROWN:· 270 is the missing image, 270.

·6· · · · · · ·MR. CASEY:· Well 0267 is a missed, is being

·7· ·requested the metadata for to show that there were

·8· ·no photos taken before because you only provided

·9· ·the three images that were in the case report and

10· ·then 269, so I am asking for 0267.

11· · · · · · ·MS. BROWN:· Mm-hmm.

12· · · · · · ·MR. CASEY:· Well the metadata for it, not

13· ·the image, to show what time it was taken.

14· · · · · · ·CHAIRPERSON ANDERSON:· So, Mr. Casey,

15· ·when you made your request for, your subpoena

16· ·request, why didn't you specifically ask for the

17· ·metadata?· Because as you are --

18· · · · · · ·(Simultaneous speaking.)

19· · · · · · ·MR. CASEY:· I did after it.

20· · · · · · ·CHAIRPERSON ANDERSON:· I'm sorry, but you

21· ·didn't ask for that.· I'm just saying why then did

22· ·you not ask for it when you made your request for

23· ·documents?

24· · · · · · ·MR. CASEY:· Well I requested all of the

25· ·photographs and then the Government came back and
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·1· ·didn't provide all of the photographs so now I am

·2· ·asking for the metadata for when that previous photo

·3· ·was taken to verify completeness.

·4· · · · · · ·CHAIRPERSON ANDERSON:· Anything else you

·5· ·want to say, Ms. Brown?

·6· · · · · · ·MS. BROWN:· Yes.· The idea that a photo

·7· ·was taken, Photo Number 2 --

·8· · · · · · ·MR. CASEY:· 6-7.

·9· · · · · · ·MS. BROWN:· -- 67, is wholly speculative

10· ·because we do not have proof that it was taken at

11· ·Dirty Water.· Even if it does exist we do not know

12· ·where Investigator Nelson took that photo, so it

13· ·is wholly speculative to assume that she had to have

14· ·taken that photo at Dirty Water on January 19th.

15· · · · · · ·MR. CASEY:· Well if we knew what time it

16· ·was taken it wouldn't be speculative anymore.

17· ·Like, for example, if the create date on that

18· ·timestamp was say 2:00 a.m. or 2:05, obviously, it

19· ·would have been taken at Dirty Water.· I don't think

20· ·we would have to speculate to that.

21· · · · · · ·MS. BROWN:· The problem, Mr. Chairperson,

22· ·is that Dirty Water is not entitled to know

23· ·information about a photo that we do not know was

24· ·taken at Dirty Water, so if we find out that this

25· ·photo exists and that it was taken somewhere else
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·1· ·he is not entitled to that information anyway.

·2· · · · · · ·MR. CASEY:· I think I am entitled to verify

·3· ·the completeness of the sequence.

·4· · · · · · ·CHAIRPERSON ANDERSON:· All right.· Any

·5· ·questions by any Board Members to either party on

·6· ·this issue?

·7· · · · · · ·MEMBER JONES:· Yeah, I have a couple

·8· ·questions.

·9· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead, Mr.

10· ·Jones.

11· · · · · · ·MEMBER JONES:· So if you would like to have

12· ·these photographs excluded or you want to have more

13· ·time to process/analyze the photos to build your

14· ·case later, Mr. Casey?

15· · · · · · ·MR. CASEY:· Sorry, what was that?

16· · · · · · ·MEMBER JONES:· Okay.

17· · · · · · ·CHAIRPERSON ANDERSON:· I think you have

18· ·to frame it in a question, Mr. Jones?

19· · · · · · ·MEMBER JONES:· Would you like more time

20· ·to review the photos or to have the hearing later

21· ·or are you trying to exclude the photos from

22· ·evidence?

23· · · · · · ·MR. CASEY:· Well, first, I am trying to

24· ·get the photos that exist because it's possible that

25· ·OCTO still has them logged and if I can't get the
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·1· ·photos then I am asking for the photos to be

·2· ·excluded, but there is no reason that under OCTO's

·3· ·MDM policies they shouldn't have at a minimum the

·4· ·times that those photos were taken, if not the whole

·5· ·photos readily available to them.

·6· · · · · · ·MEMBER JONES:· So you're saying today --

·7· · · · · · ·(Simultaneous speaking.)

·8· · · · · · ·MR. CASEY:· The whole purpose of a mobile

·9· ·device management system is to have that information

10· ·available.

11· · · · · · ·MEMBER JONES:· So you're saying today if

12· ·the hearing proceeds and they present these photos

13· ·you're going to be prejudiced, yes or no?

14· · · · · · ·MR. CASEY:· Yes.

15· · · · · · ·MEMBER JONES:· And if you get them today

16· ·you're thinking that you can't authenticate them

17· ·because you needed time to review them and

18· ·understand their authenticity to be a part of your,

19· ·whatever it is, the case that you're going to put

20· ·on to rebut them or what, what do you need today?

21· · · · · · ·MR. CASEY:· Well I'm asking for the photos

22· ·today.

23· · · · · · ·MEMBER JONES:· Right.· So if they present

24· ·them in evidence today you're going to see them

25· ·today, is that correct, yes or no?
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·1· · · · · · ·MR. CASEY:· Yeah.· If the Government

·2· ·presented the evidence --

·3· · · · · · ·MEMBER JONES:· Right.

·4· · · · · · ·MR. CASEY:· -- like Image 0267, if they

·5· ·gave me the metadata for --

·6· · · · · · ·MEMBER JONES:· Right.· So you would see

·7· ·them --

·8· · · · · · ·MR. CASEY:· -- the images today we could

·9· ·proceed with the hearing.

10· · · · · · ·MEMBER JONES:· Hey, man, I'm trying to

11· ·help you.· All right.

12· · · · · · ·MR. CASEY:· I appreciate it.· Thank you.

13· · · · · · ·MEMBER JONES:· So if you see them today,

14· ·if you see them today you're going to be prejudiced,

15· ·yes or no?

16· · · · · · ·MR. CASEY:· No.

17· · · · · · ·MEMBER JONES:· The image you --

18· · · · · · ·MR. CASEY:· If I have them to include them

19· ·in the hearing and include them as evidence I

20· ·wouldn't be prejudiced because I then have the

21· ·images that I am looking for.

22· · · · · · ·MEMBER JONES:· All right.· Do you need

23· ·more time to be ready for today's hearing?

24· · · · · · ·MR. CASEY:· I mean if you deny the subpoena

25· ·request I mean I would preserve that for appeal,

https://nealrgross.com/


·1· ·but I'd still be able to continue with the hearing

·2· ·today.

·3· · · · · · ·MEMBER JONES:· No further questions.

·4· · · · · · ·CHAIRPERSON ANDERSON:· Any other

·5· ·questions by any other Board Members?

·6· · · · · · ·(No audible response.)

·7· · · · · · ·CHAIRPERSON ANDERSON:· I am inclined to

·8· ·make a motion to deny the request.· Metadata is

·9· ·known to exist with digital images and this request

10· ·could have been made when you made your initial

11· ·request for documents.

12· · · · · · ·It also appears to me that it's

13· ·speculative.· I mean you don't know what is there.

14· · You are speculating that, as you stated, you saw

15· ·a flash and some more -- To me it's speculative,

16· ·so I am inclined to recommend to the Board that we

17· ·deny the request.

18· · · · · · ·Of course, you can preserve your -- If the

19· ·Board agrees with me then you can preserve your right

20· ·to appeal this matter if you so choose.· I think

21· ·that, as you also pointed out to Mr. Jones, that

22· ·if the Board denies your request we can still move

23· ·forward with the hearing today and you might

24· ·consider, depending what decision the Board makes,

25· ·if you are going to appeal this if this is one of

https://nealrgross.com/


·1· ·the issue that you appeal the matter.

·2· · · · · · ·So based on what I am hearing today I am

·3· ·making a motion that the Board deny the request.

·4· · Any questions?

·5· · · · · · ·MEMBER QUINN:· Yes.

·6· · · · · · ·CHAIRPERSON ANDERSON:· Are you seconding

·7· ·the motion, Ms. Quinn?

·8· · · · · · ·MEMBER QUINN:· Yes.· Ms. Quinn has

·9· ·seconded.

10· · · · · · ·CHAIRPERSON ANDERSON:· All right.· Ms.

11· ·Quinn has seconded the motion.· Then we'll just have

12· ·a roll call vote.· Mr. Grant?

13· · · · · · ·MEMBER GRANT:· Mr. Grant --

14· · · · · · ·CHAIRPERSON ANDERSON:· I didn't hear you,

15· ·Mr. Grant.

16· · · · · · ·MEMBER GRANT:· Mr. Grant.· I agree.

17· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Quinn?

18· · · · · · ·MEMBER QUINN:· Ms. Quinn.· I agree.

19· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Meadows?

20· · · · · · ·MEMBER MEADOWS:· Mr. Meadows.· I agree.

21· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Jones?

22· · · · · · ·MEMBER JONES:· Yeah, I'll abstain.· You

23· ·guys got it.

24· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Anderson.  I

25· ·agree.· So the matter passes, four to zero to one
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·1· ·with Mr. Jones abstaining.· You have -- For the

·2· ·record we can preserve your rights to appeal this

·3· ·matter, to appeal the Board's decision to deny your

·4· ·motion, sir, all right?

·5· · · · · · ·MR. CASEY:· Thank you.

·6· · · · · · ·CHAIRPERSON ANDERSON:· Yes, sir?· Yes,

·7· ·Mr. Casey?

·8· · · · · · ·MR. CASEY:· Oh, sorry, I was just saying

·9· ·thank you.

10· · · · · · ·CHAIRPERSON ANDERSON:· Okay.· Are there

11· ·any other preliminary matters moving forward or are

12· ·we ready to move forward?

13· · · · · · ·MS. BROWN:· Just something small from the

14· ·District --

15· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Brown.

16· · · · · · ·MS. BROWN:· -- and can be addressed at the

17· ·start of Respondent's case in chief, which is that,

18· ·you know, the District has concerns about the

19· ·witnesses Respondent intends to introduce and we

20· ·will be requesting that he make some sort of proffer

21· ·at the time the witnesses are called so that we can,

22· ·so that the Board can determine that they are

23· ·relevant witnesses.

24· · · · · · ·MR. CASEY:· I don't plan to call any of

25· ·those witnesses today, so it shouldn't be an issue.
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·1· · · · · · ·MS. BROWN:· Thank you.

·2· · · · · · ·CHAIRPERSON ANDERSON:· Okay, thanks.

·3· ·All right.· All right.· Does the Government wish

·4· ·to make an opening statement?

·5· · · · · · ·MS. BROWN:· Yes, Mr. Chairperson.

·6· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead, please.

·7· · · · · · ·MS. BROWN:· Good morning, Board Members.

·8· · We are here today because Dirty Water, located at

·9· ·816 8th Street, NE, in Washington, D.C. interfered

10· ·with an ABCA and MPD investigation by destroying

11· ·and concealing evidence and substantially changed

12· ·its operations by extending the summer garden hours

13· ·without obtaining Board approval.

14· · · · · · ·You will hear from Investigator Mikea

15· ·Nelson that she visited Dirty Water at approximately

16· ·2:00 a.m. on January 19, 2025 with ABCA

17· ·investigators Leon Harris and Kendell Williams, who

18· ·investigate an e-complaint alleging that the

19· ·manager and bartenders were drinking heavily while

20· ·working behind the bar.

21· · · · · · ·Investigator Nelson will tell you that the

22· ·patrons appeared to be under 21 years old and were

23· ·drinking alcoholic beverages at least evidenced in

24· ·the bar area and summer garden after 2:00 a.m. when

25· ·the summer garden should have been closed at 12:00
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·1· ·a.m.

·2· · · · · · ·You will hear that Investigator Nelson

·3· ·asked Dirty Water's owner, Mr. Casey, for assistance

·4· ·in checking patrons IDs, but he refused to assist.

·5· · Shortly after Investigator Nelson informed Mr.

·6· ·Casey that she was contacting MPD for assistance

·7· ·patrons quickly exited through a back exit.

·8· · · · · · ·You will hear details about that rear exit,

·9· ·that the bathroom was flooded near that area, that

10· ·it was not commonly used as an entryway, and that

11· ·this exit led to an alleyway.· No security was

12· ·stationed in this area.

13· · · · · · ·The evidence will show that the

14· ·establishment likely directed patrons to exit

15· ·through this hidden backdoor to avoid having their

16· ·IDs check, destroying and concealing evidence of

17· ·underage drinking at the establishment, and after

18· ·a review of the evidence you will undoubtedly

19· ·conclude that Dirty Water's conduct interfered with

20· ·ABCA and MPD's sales to minor investigation and that

21· ·Dirty Water utilized its summer garden beyond its

22· ·Board-approved hours.· Thank you.

23· · · · · · ·CHAIRPERSON ANDERSON:· Thank you.· Do you

24· ·wish to make an opening statement at this juncture,

25· ·Mr. Casey, or will you reserve until you present
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·1· ·your case?

·2· · · · · · ·MR. CASEY:· No, I'll just make a brief

·3· ·opening statement.

·4· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead, sir.

·5· · · · · · ·MR. CASEY:· This case involves two

·6· ·charges, interference with an investigation and

·7· ·operating your summer garden after hours.· The

·8· ·evidence you hear today will show that neither

·9· ·charge is supported by the facts or by the record.

10· · · · · · ·First, regarding the allegation of

11· ·interference, the District's theory is based on the

12· ·idea that patrons leaving the establishment through

13· ·a back exit must have been orchestrated by the

14· ·establishment.

15· · · · · · ·The evidence will show something very

16· ·different.· On the evening in question Dirty Water

17· ·was hosting an event that used multiple areas of

18· ·the premises, including the rear room and the back

19· ·hallway.· Patrons had been moving through those

20· ·areas throughout the evening.

21· · · · · · ·You will hear that the room the

22· ·investigators later describe as a storage area

23· ·contained a full bar setup, televisions and seating,

24· ·and had been used for speeches and guest movement.

25· · Patrons leaving throughout the area was consistent
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·1· ·with how the space was being used that night.

·2· · · · · · ·Investigators did not check the ID of

·3· ·patrons they believed to be underage and then

·4· ·attempted to stop or identify any of the people who

·5· ·exited.· The evidence will show that a group of

·6· ·patrons, not more than half of what was left at the

·7· ·time, departed on their own for reasons unknown to

·8· ·the investigators, likely because it was well after

·9· ·2:00 a.m. and not at anyone's direction.

10· · · · · · ·The second charge concerns alleged after

11· ·hours of alcoholic consumption in a summer garden.

12· · At no point did any investigator enter the rooftop

13· ·summer garden.· The investigators will testify that

14· ·they saw cups sitting on tables in an enclosed area

15· ·referred to as "indoors" in the original case

16· ·report.

17· · · · · · ·They will also acknowledge that they took

18· ·no photographs of any person drinking there, did

19· ·not identify any person in the area and did not

20· ·observe anyone receive a drink, and did not observe

21· ·staff serving the space.· The photographs show cups

22· ·with melted ice and no patrons nearby.

23· · · · · · ·The evidence will show that the area was

24· ·not being served at the time, that no one was

25· ·consuming alcohol when the investigators arrived,
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·1· ·and that the cups that had been left earlier in the

·2· ·evening.

·3· · · · · · ·With respect to the classification of the

·4· ·space the evidence will also show that the area in

·5· ·question had previously been treated as an indoor

·6· ·space during the fire department's inspection that

·7· ·was referenced earlier.

·8· · · · · · ·Under the regulation of Title 25 a summer

·9· ·garden must be an outdoor area.· If a space is

10· ·enclosed and treated as an indoor room then it should

11· ·not simultaneously be treated as outdoor for the

12· ·purpose of alcohol service hours.· The issue here

13· ·is not about whether an investigator may or may not

14· ·have known is about the fact that an indoor room

15· ·cannot constitute a summer garden.

16· · · · · · ·At the conclusion of the testimony the

17· ·record will not support a finding that anyone at

18· ·Dirty Water interfered with the investigation nor

19· ·will it support a finding that alcohol was being

20· ·consumed in an outdoor area after hours.

21· · · · · · ·The evidence will show that everyone

22· ·cooperated, did not instruct anyone to leave, did

23· ·not prevent ID checks, and that the area labeled

24· ·as a summer garden was not in active use and did

25· ·not meet the statutory definition of an outdoor
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·1· ·space anyway.

·2· · · · · · ·CHAIRPERSON ANDERSON:· This is like -- Is

·3· ·there a confusion whether or not the space is or

·4· ·is not a summer garden?· I mean I think that -- What

·5· ·is this space?· I have never had a case where it

·6· ·appears that there is some type of, it's been

·7· ·contested whether or not an area is or is not a summer

·8· ·garden, so I think we'll -- I guess I need

·9· ·clarification in my mind I guess as far as ABCA is

10· ·-- I mean what does the license of the establishment

11· ·state for this particular space?· I guess I need

12· ·some clarification because I don't think this is

13· ·an issue that we should be litigating, whether or

14· ·not a space is or is not a summer garden.

15· · · · · · ·So I guess just is there a license for this?

16· · What is this -- The area that has been discussed,

17· ·what does the establishment's license state?  I

18· ·mean, Ms. Brown, can you, are you able to answer

19· ·that question?· Because I don't think -- I think

20· ·it's pointless for us to litigate whether or not

21· ·a space is or is not.

22· · · · · · ·So in order to operate a summer garden it

23· ·has to be on your license, so is the space on Dirty

24· ·Water's license as a summer garden or is it not?

25· · · · · · ·MS. BROWN:· The evidence will show that
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·1· ·their ABCA license states that they have a summer

·2· ·garden.

·3· · · · · · ·MR. CASEY:· Yeah, the rooftop is the

·4· ·summer garden.

·5· · · · · · ·CHAIRPERSON ANDERSON:· Okay, all right.

·6· · But I think what I was hearing, the proffer was

·7· ·that you are saying that it was not a summer garden,

·8· ·so that's -- I just --

·9· · · · · · ·(Simultaneous speaking.)

10· · · · · · ·MR. CASEY:· Yeah.· So the summer garden,

11· ·during the investigation nobody ever went to the

12· ·summer garden or requested access to go up there.

13· · The location the photos were taken is not the summer

14· ·garden.

15· · · · · · ·CHAIRPERSON ANDERSON:· Okay, all right.

16· · Okay, well that's a different issue.· That's a

17· ·different issue that we can litigate, but I thought

18· ·we were, I thought part of the controversy was that

19· ·this is not a summer garden and I think that at least

20· ·elementary --

21· · · · · · ·MR. CASEY:· Right.

22· · · · · · ·CHAIRPERSON ANDERSON:· -- we should

23· ·determine what is it that they are, that this

24· ·licensee is licensed -- There is a space in the

25· ·building that is licensed by ABCA as a summer garden,

https://nealrgross.com/


·1· ·okay.

·2· · · · · · ·I just wanted to make sure that we -- There

·3· ·is agreement there that there is a summer garden

·4· ·on the license and then, okay, we can have arguments

·5· ·whether or not where the pictures were taken was

·6· ·that a summer garden.

·7· · · · · · ·Okay, I'm fine for that, but I just want

·8· ·to make sure that we are not trying to, we're not

·9· ·trying to have arguments to say there is no summer

10· ·garden in the establishment.· Okay, fine.· Ms.

11· ·Brown, do you have a witness you wish to call?

12· · · · · · ·MS. BROWN:· Yes.· The District would like

13· ·to call Investigator Mikea Nelson.

14· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Nelson, can

15· ·you raise your right hand, please.

16· ·WHEREUPON,

17· · · · · · · · · · · ·MIKEA NELSON

18· ·was called as a witness by Counsel for the District

19· ·and, after having been duly sworn, was examined and

20· ·testified as follows:

21· · · · · · ·CHAIRPERSON ANDERSON:· Your witness,

22· ·ma'am.

23· ·BY MS. BROWN:

24· · · · Q· ·Thank you.· Can you please state and spell

25· ·your name for the record?
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·1· · · · A· ·Mikea Nelson, that is M-I-K-E-A, last name

·2· ·N-E-L-S-O-N.

·3· · · · Q· ·Thank you.· Where are you currently

·4· ·employed?

·5· · · · A· ·The Alcoholic Beverage and Cannabis

·6· ·Administration.

·7· · · · Q· ·And what is -- And can I call that ABCA?

·8· · · · A· ·Yes, you may.

·9· · · · Q· ·What is your position at ABCA?

10· · · · A· ·I am an investigator.

11· · · · Q· ·How long have you been an investigator?

12· · · · A· ·Approximately six years.

13· · · · Q· ·And what are your duties and

14· ·responsibilities as an ABCA investigator?

15· · · · A· ·I conduct inspections and investigations

16· ·of ABC licensed establishments within the District

17· ·of Columbia.

18· · · · Q· ·Okay.· Are you familiar with an

19· ·establishment named Dirty Water?

20· · · · A· ·Yes.

21· · · · Q· ·How are you familiar with this

22· ·establishment?

23· · · · A· ·I have conducted inspections and

24· ·investigations at this location.

25· · · · Q· ·But as it relates to this case how are you
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·1· ·familiar with Dirty Water?

·2· · · · A· ·I conducted an investigation of an

·3· ·anonymous e-complaint for this establishment.

·4· · · · Q· ·Okay.· Now did you create a case report

·5· ·for your investigation into that e-complaint?

·6· · · · A· ·Yes.

·7· · · · Q· ·Okay.· Now I will show you what has been

·8· ·marked as Government Exhibit 1 if I can do that.

·9· · Just a minute.

10· · · · · · ·MR. ORELLANA:· Access elevated.

11· · · · · · ·BY MS. BROWN:

12· · · · Q· ·Okay.· Do you recognize this document?

13· · · · A· ·Yes.

14· · · · Q· ·What is it?

15· · · · A· ·This is a case report I drafted.

16· · · · Q· ·And why did you create this case report?

17· · · · A· ·I created this case report to document

18· ·violations that occurred at Dirty Water on January

19· ·19th.

20· · · · Q· ·And of what year was that, just to make

21· ·the record complete?

22· · · · A· ·2025.

23· · · · Q· ·Thank you.

24· · · · A· ·2025.

25· · · · · · ·MS. BROWN:· Just for the record this is
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·1· ·the case report which should be a part of the Board's

·2· ·record and does not need to be moved into evidence.

·3· · · · · · ·CHAIRPERSON ANDERSON:· It is part of --

·4· ·Yes, it is a part of the Board's -- Yes, you are

·5· ·correct, ma'am.

·6· · · · · · ·MS. BROWN:· Thank you.

·7· ·BY MS. BROWN:

·8· · · · Q· ·Now, Investigator Nelson, what did the

·9· ·e-complaint allege?

10· · · · A· ·The e-complaint alleged that managers and

11· ·bartenders were drinking while working behind the

12· ·bar.

13· · · · Q· ·And in investigating this e-complaint did

14· ·you visit the establishment?

15· · · · A· ·Yes.

16· · · · Q· ·And when did you visit the establishment?

17· · · · A· ·On Sunday, January 19, 2025, at

18· ·approximately 2:00 a.m.

19· · · · Q· ·Okay.· And what occurred during your visit

20· ·on January 19, 2025?

21· · · · A· ·I visited the establishment with

22· ·Investigators Leon Harris and Kendell Williams and

23· ·upon entering the establishment we noted that

24· ·patrons appeared under the age of 21.

25· · · · Q· ·Okay.· And once you noticed that patrons
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·1· ·appeared to be under the age of 21 what did you do?

·2· · · · A· ·I requested to speak to an ABC manager or

·3· ·owner.

·4· · · · Q· ·Were you able to speak to an ABC manager

·5· ·or owner?

·6· · · · A· ·Yes.· I was met by Mr. Luke Casey who

·7· ·identified himself as the establishment's owner.

·8· · · · Q· ·Okay.· Can you tell the Board Members how

·9· ·your conversation with Mr. Casey went?

10· · · · A· ·I advised Mr. Casey that his patrons

11· ·appeared to be young in age and the investigators

12· ·on the scene would like to conduct checks of the

13· ·patrons' Ids.· After --

14· · · · · · ·(Simultaneous speaking.)

15· · · · Q· ·When you informed Mr. Casey that you wanted

16· ·to check IDs how did he respond?

17· · · · A· ·Mr. Casey advised me that during an October

18· ·2024 visit with MPD he was advised not to collect

19· ·patrons IDs for ABCA investigators to inspect.

20· · · · Q· ·Okay.· Now did you tell Mr. Casey what you

21· ·wanted him to do to assist with this investigation?

22· · · · A· ·Yes.· I advised him of the process of

23· ·checking IDs.

24· · · · Q· ·And what was that process?

25· · · · A· ·That the investigators will point out a
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·1· ·group of patrons that appear to be under the age

·2· ·of 21, we will require him to collect those patrons'

·3· ·IDs, and, subsequently, the investigators would

·4· ·receive the Ids from Mr. Casey and scan them with

·5· ·a verification software named Intellicheck.

·6· · · · Q· ·And did Mr. Casey agree to engage in the

·7· ·investigation with ABCA?

·8· · · · A· ·No, he did not.

·9· · · · Q· ·And when he refused to assist how did you

10· ·respond to Mr. Casey?

11· · · · A· ·I advised Mr. Casey that I would be

12· ·contacting MPD officers to assist with conducting

13· ·ID checks.

14· · · · Q· ·After you informed Mr. Casey that you would

15· ·be contacting MPD what occurred?

16· · · · A· ·Patrons appeared to be leaving out of a

17· ·back door to exit the establishment.

18· · · · Q· ·Now can you tell the Board a little bit

19· ·about that back entrance or exit, was this an exit

20· ·that was regularly used?

21· · · · A· ·No, this was not an exit that was used for

22· ·patrons to enter the establishment.

23· · · · Q· ·How do you know it was an exit or entrance

24· ·that was used by patrons to enter the establishment?

25· · · · A· ·There was no security at this door.· It
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·1· ·also leads to a rear hallway which was flooded at

·2· ·the time.· It is approximately three flights up

·3· ·above ground level and leads into an alleyway behind

·4· ·the 800 block of 8th Street, NE.

·5· · · · Q· ·And when you exit through this way to the

·6· ·alley can you describe for the Board how it goes

·7· ·from door to door, how does that path look, what

·8· ·do you have to do?

·9· · · · A· ·The establishment is on a third floor

10· ·level.· There is a -- In the rear of the

11· ·establishment there is a doorway to the left in which

12· ·you go through a hallway that appeared to be used

13· ·as storage.

14· · · · · · ·To the rear of that hallway is a stairwell

15· ·behind the establishment that leads down

16· ·approximately three flights to another door, metal

17· ·door, that leads to the alleyway.

18· · · · Q· ·Okay.· Once you noticed that patrons were

19· ·leaving through this rear exit were you able to check

20· ·IDs?

21· · · · A· ·No.

22· · · · Q· ·Was MPD able to check IDs?

23· · · · A· ·No.

24· · · · Q· ·And to clarify, did MPD come to the

25· ·establishment?
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·1· · · · A· ·Yes.

·2· · · · Q· ·Okay.· Would you say that your

·3· ·investigation into underage drinking was

·4· ·successful?

·5· · · · A· ·No.

·6· · · · Q· ·And why wasn't it successful?

·7· · · · A· ·ABCA investigators were unable to check

·8· ·any patrons IDs.

·9· · · · Q· ·And why wasn't ABCA able to check any IDs?

10· · · · A· ·The patrons left prior to the Metropolitan

11· ·Police Department's arrival.

12· · · · Q· ·Okay.· Did it come off strange to you at

13· ·all that patrons chose to go through this rear door?

14· · · · A· ·Yes.

15· · · · Q· ·Why did it come off strange to you?

16· · · · A· ·This would not have been a way that patrons

17· ·entered the establishment and it didn't appear to

18· ·be one that they would have known about just

19· ·patronizing the establishment.

20· · · · Q· ·Okay.· Thank you.· Now let's shift gears

21· ·a bit.· When you arrived at the establishment where

22· ·were patrons when you observed whatever was going

23· ·on there, where are they located?

24· · · · A· ·Patrons were in the front bar area of the

25· ·establishment and in the rear summer garden?
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·1· · · · Q· ·Okay.· And the patrons that were in the

·2· ·summer garden were they doing anything when you got

·3· ·there?

·4· · · · · · ·MR. CASEY:· Objection.· The Government is

·5· ·attempting to proceed on a theory that directly

·6· ·contradicts the District's prior official

·7· ·determinations.· The fire marshal in the case

·8· ·report previously ruled that this area was indoors

·9· ·and the Government cannot now re-characterize it

10· ·as outdoors for different enforcement purposes.

11· · · · · · ·Under Arthur versus D.C. Nurses' Examining

12· ·Board, 452 A.2d 141, 145 D.C. (1983), the Government

13· ·is prohibited from changes theories midstream.· The

14· ·Board reaffirmed this principle In Re:· Twelve

15· ·After Twelve Board Order Number 2025-698 in June

16· ·of 2025.

17· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Grant -- I'm

18· ·sorry.· Ms. Brown, do you need to respond?

19· · · · · · ·MS. BROWN:· The District is not really

20· ·changing its theory.· I think that through the

21· ·questions that I am going to ask -- Well, let me

22· ·back up.

23· · · · · · ·This is a new issue that has been raised

24· ·that this area might not have been a summer garden,

25· ·so I need to be able to probe this in order to
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·1· ·determine whether this was the summer garden.  I

·2· ·haven't been able to establish that yet.

·3· · · · · · ·CHAIRPERSON ANDERSON:· I am going to

·4· ·overrule the objection.· You will have an

·5· ·opportunity on cross examination, sir, to cross

·6· ·examine the witness on whatever testimony that she

·7· ·provides, so I am going to overrule the objection

·8· ·at this juncture, okay.

·9· · · · · · ·MR. CASEY:· Okay.

10· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead.

11· ·BY MS. BROWN:

12· · · · Q· ·Investigator Nelson, the question I asked

13· ·you was when you went to the summer garden were the

14· ·patrons doing anything?

15· · · · A· ·Consuming alcoholic beverages.

16· · · · Q· ·And where was this summer garden located?

17· · · · A· ·In the rear of the third floor of the

18· ·building.

19· · · · Q· ·How floors does the building have?

20· · · · A· ·The establishment has an approximately two

21· ·level summer garden.· There is a lower level and

22· ·then there is a roof deck.

23· · · · Q· ·Okay.· I am going to -- Oh, let me ask you

24· ·this, did you create an additional report regarding

25· ·your investigation of the summer garden?
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·1· · · · A· ·Yes.

·2· · · · Q· ·Okay.· Now I'm showing you what has been

·3· ·marked as Government's Exhibit 2.· Do you recognize

·4· ·this document?

·5· · · · A· ·Yes.

·6· · · · Q· ·What is it?

·7· · · · A· ·This is a case report that I drafted.

·8· · · · Q· ·And what type of case report is this?

·9· · · · A· ·This is a supplemental case report.

10· · · · Q· ·What was the purpose of the supplemental

11· ·report?

12· · · · A· ·The purpose of the supplemental report was

13· ·to document the violation observed on the summer

14· ·garden.

15· · · · Q· ·Okay.· Now around what time did you go to

16· ·the summer garden?

17· · · · A· ·Approximately 2:00 a.m.

18· · · · Q· ·And was the summer garden supposed to be

19· ·open at that time, 2:00 a.m.?

20· · · · A· ·No.

21· · · · Q· ·How do you know that the summer garden was

22· ·not supposed to be open at 2:00 a.m.?

23· · · · A· ·Upon reviewing ABCA records I noted that

24· ·it is ABC licensed approved for the establishment

25· ·to operate until 12:00 a.m. on Saturdays.
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·1· · · · · · ·MS. BROWN:· Okay.· Before I move on to

·2· ·Exhibit 3, Exhibit 2 is a supplemental case report

·3· ·which is a part of the Board's record and need not

·4· ·be moved into evidence.

·5· · · · · · ·CHAIRPERSON ANDERSON:· You are correct,

·6· ·ma'am.

·7· · · · · · ·MS. BROWN:· Thank you.

·8· ·BY MS. BROWN:

·9· · · · Q· ·Now I'm showing you what has been marked

10· ·as Government Exhibit 3.· Now, Investigator Nelson,

11· ·you said you looked at the ABCA license, is this

12· ·the ABCA license to which you referred?

13· · · · A· ·No, it is not.

14· · · · Q· ·You did not review this ABCA license?

15· · · · A· ·There is a different license that was found

16· ·in ABCA records.

17· · · · Q· ·Yes.· Did you review this ABCA license?

18· · · · A· ·Yes, I had reviewed it.

19· · · · Q· ·Thank you.· Now this license when was this

20· ·issued?

21· · · · A· ·This one was issued December 6, 2024.

22· · · · Q· ·And what did you notice was -- What, if

23· ·anything, did you notice was missing from this

24· ·license?

25· · · · A· ·The establishment's approval for a summer
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·1· ·garden as well as the hours listed.

·2· · · · Q· ·Okay.· So did you then -- Now directing

·3· ·your attention to Page 2 of this document, did you

·4· ·then review a previous version of the license?

·5· · · · A· ·Yes.

·6· · · · Q· ·And what did you notice was on this version

·7· ·of the license?

·8· · · · A· ·The establishment's endorsement to

·9· ·operate a summer garden as well as summer garden

10· ·hours.

11· · · · Q· ·Okay.· And what were the hours for the

12· ·summer garden?

13· · · · A· ·On Saturday it was from 11:00 a.m. to 12:00

14· ·a.m.

15· · · · Q· ·Okay.· And so based on the time that you

16· ·had gone to the summer garden what did you conclude

17· ·about Dirty Water's operations that night?

18· · · · A· ·The establishment extended its Board

19· ·approved hours to operate a summer garden without

20· ·Board approval.

21· · · · · · ·MS. BROWN:· Okay.· Thank you.· I would

22· ·like to move Government's Exhibit 3, Dirty Water's

23· ·ABCA licenses, into evidence.

24· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Casey, any

25· ·objection?
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·1· · · · · · ·MR. CASEY:· No objection.

·2· · · · · · ·CHAIRPERSON ANDERSON:· Without

·3· ·objection.

·4· · · · · · ·MS. BROWN:· Thank you.· I have no further

·5· ·questions.

·6· · · · · · ·CHAIRPERSON ANDERSON:· Do you have any

·7· ·questions, Mr. Casey?

·8· · · · · · ·MR. CASEY:· Yes.

·9· ·BY MR. CASEY:

10· · · · Q· ·So, Ms. Nelson, on January 19th you were

11· ·the lead investigator, correct?

12· · · · A· ·I was the investigator on scene, yes, sir.

13· · · · Q· ·And you authored the case report, correct?

14· · · · A· ·Yes.

15· · · · Q· ·And you personally checked two IDs that

16· ·night, correct?

17· · · · A· ·No.

18· · · · Q· ·Did Investigator Harris check two IDs that

19· ·night?

20· · · · A· ·No.

21· · · · Q· ·Do you have the Intellicheck records from

22· ·the night to prove that?

23· · · · A· ·I don't have Investigator Harris', no.

24· · · · Q· ·Okay.· So then you are claiming that night

25· ·you checked no identifications, is that correct?
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·1· · · · · · ·MS. BROWN:· Objection.· Asked and

·2· ·answered.

·3· · · · · · ·MR. CASEY:· Okay.

·4· ·BY MR. CASEY:

·5· · · · Q· ·So you did not confirm that a single minor

·6· ·was there that night, correct?

·7· · · · A· ·Yes.

·8· · · · Q· ·And you did not see any ID showing someone

·9· ·under 21, that is also correct?

10· · · · A· ·Yes.

11· · · · Q· ·And you had the full ABCA authority to

12· ·check IDs yourself along with the other two

13· ·investigators?

14· · · · A· ·We do -- That is not our process to take

15· ·IDs from patrons ourselves.· I explained the

16· ·process to you that night.

17· · · · Q· ·But you were not prevented by myself nor

18· ·anyone else in the establishment from checking

19· ·anyone's identification or requesting

20· ·identification?

21· · · · A· ·I'm sorry, is there a question?· Was that

22· ·a question?

23· · · · Q· ·Yes.· You were not -- Were you prevented

24· ·by myself or anyone else in the establishment from

25· ·unilaterally checking or requesting
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·1· ·identification?

·2· · · · A· ·No, sir.

·3· · · · Q· ·Okay.· And at no time did you see me tell

·4· ·anyone to leave?

·5· · · · A· ·No, sir.

·6· · · · Q· ·And you did not hear me tell any -- You

·7· ·did not see any staff instruct patrons to leave?

·8· · · · A· ·No that I could recall, no.· No, I didn't.

·9· · · · Q· ·And no patron told you that staff

10· ·instructed them to leave, correct?

11· · · · A· ·No, sir, they did not.

12· · · · Q· ·Further, patrons are free to leave at any

13· ·time, correct?

14· · · · A· ·If that is your policy.· I can't speak to

15· ·your policies.

16· · · · Q· ·I don't think I can hold patrons against

17· ·their will, but --

18· · · · · · ·CHAIRPERSON ANDERSON:· All right.· Mr.

19· ·Casey, just --

20· · · · · · ·(Simultaneous speaking.)

21· · · · · · ·MR. CASEY:· I'm sorry, you're correct

22· ·about that.

23· ·BY MR. CASEY:

24· · · · Q· ·And you further can't testify with

25· ·certainty why any particular patron chose to leave,
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·1· ·is that also correct?

·2· · · · A· ·I'm sorry, sir, would you mind asking that

·3· ·question once more?

·4· · · · Q· ·Yes.· You can't testify as to why any

·5· ·particular person chose to leave, correct?

·6· · · · A· ·No, sir.

·7· · · · Q· ·Okay.· Moving on to the space in the rear

·8· ·hallway.· In your case report you describe the rear

·9· ·hallway and the adjoining room as a storage area,

10· ·is that correct?

11· · · · A· ·Yes.

12· · · · Q· ·And you described patrons moving through

13· ·that area as unusual?

14· · · · A· ·Yes.

15· · · · Q· ·And those conclusions were based on your

16· ·assumption of what the space was used for, is that

17· ·also correct?

18· · · · A· ·Yes.

19· · · · Q· ·And you were not aware that an event was

20· ·held earlier on that evening, is that correct, in

21· ·that room?

22· · · · A· ·Yes.

23· · · · Q· ·And you were not aware that guests used

24· ·the rear room for speeches earlier that night, is

25· ·that also correct?
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·1· · · · A· ·Yes.

·2· · · · Q· ·During your investigation did you enter

·3· ·that room?

·4· · · · A· ·Yes.

·5· · · · Q· ·And despite entering that room you

·6· ·concluded it was a storage area?

·7· · · · A· ·Are you speaking of the hallway or of the

·8· ·room?

·9· · · · Q· ·I am speaking -- Well the· hallway is like

10· ·three to five long.· I am speaking of the area

11· ·through that hallway.

12· · · · A· ·Are you speaking of the area that has the

13· ·tent?· I'm sorry.· You might have to describe it

14· ·for me so I can --

15· · · · Q· ·Well the area through the tent by the exit

16· ·where patrons left around 2:20/2:30 a.m., well I

17· ·guess 2:15 it would have been.

18· · · · A· ·Okay.· I'm not sure we're speaking of the

19· ·same place so I can't say for sure.· You said there

20· ·is a room where people were giving speeches?

21· · · · Q· ·Yes, through the tent.

22· · · · A· ·Okay.· I can't --

23· · · · · · ·(Simultaneous speaking.)

24· · · · Q· ·And the room in which patrons exited.

25· · · · A· ·Okay.
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·1· · · · Q· ·Yes.

·2· · · · A· ·So what is your question?

·3· · · · Q· ·My question is despite entering that room

·4· ·where the patrons exited you determined it to be

·5· ·a storage area, is that correct?

·6· · · · A· ·Yes.

·7· · · · Q· ·And you did note the presence of a bar setup

·8· ·in that room?

·9· · · · A· ·I don't recall for sure.

10· · · · Q· ·Nor any televisions playing in that room?

11· · · · A· ·No, I don't recall.

12· · · · Q· ·Did you ask any staff what that room would

13· ·have been used for earlier in the night?

14· · · · A· ·No.

15· · · · · · ·MR. CASEY:· If I could please share my

16· ·screen to bring up Exhibit Number 3 I think it is.

17· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Orellana,

18· ·please allow Mr. Casey to share his screen.

19· · · · · · ·MR. ORELLANA:· Access elevated.

20· · · · · · ·CHAIRPERSON ANDERSON:· Whose Exhibit 3,

21· ·your Exhibit 3?· So I'm just trying to figure out

22· ·what Exhibit 3 is.

23· · · · · · ·MR. CASEY:· Oh, sorry, my Exhibit 5.

24· ·Exhibit 5 it would be, but --

25· · · · · · ·(Simultaneous speaking.)
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·1· · · · · · ·CHAIRPERSON ANDERSON:· Oh, that's --

·2· ·okay, so your --

·3· · · · · · ·MR. CASEY:· ·Yeah.

·4· · · · · · ·CHAIRPERSON ANDERSON:· All right, your

·5· ·exhibits.· Okay, go ahead.· I just wanted to make

·6· ·sure that I know what to --

·7· · · · · · ·MR. CASEY:· Yeah.

·8· · · · · · ·CHAIRPERSON ANDERSON:· -- if we are going

·9· ·to move documents into evidence what exhibits that

10· ·we are talking about.· Okay, go ahead.

11· · · · · · ·MR. CASEY:· Okay.· Okay.

12· · · · · · ·CHAIRPERSON ANDERSON:· Okay.

13· · · · · · ·MR. CASEY:· Are you able to see this?

14· · · · · · ·CHAIRPERSON ANDERSON:· Yeah, I can see the

15· ·screen.· Go ahead.

16· · · · · · ·MS. BROWN:· Yes.

17· · · · · · ·MR. CASEY:· So now I can't see it.· Okay.

18· · Are you able to see the room that we are referencing

19· ·here?

20· · · · · · ·THE WITNESS:· Yes.

21· · · · · · ·MR. CASEY:· Okay.

22· ·BY MR. CASEY:

23· · · · Q· ·So from your view of this room it contains

24· ·televisions, correct?

25· · · · A· ·Yes.
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·1· · · · Q· ·And it contains what looks to be a bar area

·2· ·on the left-hand side complete with straws, cups,

·3· ·and neon signs, correct?

·4· · · · A· ·Yes.

·5· · · · Q· ·And it contains lighting set for the event

·6· ·along with guests present in the space, correct?

·7· · · · A· ·I can't say what the lighting is for, but

·8· ·I can attest to that guests are in the space, yes,

·9· ·sir.

10· · · · Q· ·Okay.· So based upon this photo does the

11· ·room appear to be a storage area?

12· · · · A· ·Not at this photo, but this photo also

13· ·states January 18, 2025, so I wasn't there at this

14· ·time to say this is what it was used for at that

15· ·time.

16· · · · Q· ·Okay.· I will just note for the record that

17· ·this photo states January 18, 2025 at approximately

18· ·10:00 p.m., so this would have been roughly four

19· ·hours before the investigation.

20· · · · · · ·So just to wrap it up, patrons are using

21· ·that room and the hallway would not be unusual based

22· ·upon this photograph, correct?

23· · · · A· ·I'm sorry, Mr. Casey, once more.

24· · · · Q· ·Oh, sorry.· Patrons using the room and

25· ·hallway would not be unusual and nothing in this
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·1· ·photograph shows that the area would be restricted

·2· ·or off limits, correct?

·3· · · · A· ·This does not show the hallway.· However,

·4· ·it does show the room in operation.

·5· · · · · · ·MR. CASEY:· Okay.· I would like to move

·6· ·Exhibit 5 into evidence if there is no objection.

·7· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Brown?

·8· · · · · · ·MS. BROWN:· No objection.

·9· · · · · · ·CHAIRPERSON ANDERSON:· So moved.

10· · · · · · ·MR. CASEY:· So moving on.

11· ·BY MR. CASEY:

12· · · · Q· ·Ms. Nelson, ABCA maintains investigative

13· ·records on prior cases, correct?

14· · · · A· ·Are you asking if we keep records on cases

15· ·or --

16· · · · Q· ·Yes, case reports.

17· · · · A· ·Yes, we keep a history of case reports

18· ·drafted.

19· · · · Q· ·Okay.· And investigators would form their

20· ·opinions about what is normal or unusual based upon

21· ·their understanding of the premises, correct?

22· · · · A· ·Yes.

23· · · · Q· ·And your belief that patrons using the back

24· ·hallway was unusual was based only on your

25· ·assumptions that night, correct?
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·1· · · · A· ·Based on what I viewed, yes.

·2· · · · Q· ·All right.· And you were not aware that

·3· ·in Case 24-CMP-00008 ABCA Investigator Mark Ruiz

·4· ·documented patrons using the same back hallway and

·5· ·exit once the establishment had reached capacity,

·6· ·correct?

·7· · · · · · ·MS. BROWN:· Objection.· Objection.

·8· · · · · · ·CHAIRPERSON ANDERSON:· What's the nature

·9· ·of the objection?

10· · · · · · ·MS. BROWN:· This is not relevant to the

11· ·current case that we are discussing and it's

12· ·speculative that she would have this knowledge.

13· · · · · · ·MR. CASEY:· Sorry, what was that?· You cut

14· ·out a little bit for me.

15· · · · · · ·MS. BROWN:· My objection was that it was

16· ·irrelevant and that it's speculative that she would

17· ·have this information.

18· · · · · · ·MR. CASEY:· Well, I think it's absolutely

19· ·relevant what our previous policies were and that

20· ·we've previously used this back exit way seeing how

21· ·it's so essential to the case that you're trying

22· ·to make.

23· · · · · · ·CHAIRPERSON ANDERSON:· I'm going to

24· ·overrule the objection because I guess the reference

25· ·is that there was some mention in another ABCA report

https://nealrgross.com/


·1· ·regarding the use of this rule, so based on that

·2· ·basis, I'll overrule the objection.· She can answer

·3· ·the question if she can.

·4· ·BY MR. CASEY:

·5· · · · Q· ·Do you need me to reask the question, Ms.

·6· ·Nelson?

·7· · · · A· ·Yes, please.

·8· · · · Q· ·The question was that you were not aware

·9· ·that in Case 24-CMP-00008, ABCA Investigator Mark

10· ·Ruiz documented a patron using the same back hallway

11· ·and exit once they --

12· · · · · · ·(Simultaneous speaking.)

13· · · · A· ·No, I wasn't aware.

14· · · · Q· ·Okay, so then you cannot say whether or

15· ·not this was unusual based upon previous experience,

16· ·correct?

17· · · · A· ·Are you saying that because I did not know

18· ·of another investigator's report or?

19· · · · Q· ·Yes.

20· · · · A· ·I'm sorry, could you ask that a little bit

21· ·more specific?

22· · · · Q· ·I think I want to phrase it, so without

23· ·that knowledge, you wouldn't be aware of our

24· ·previous policies regarding using the back exit

25· ·during normal operations?
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·1· · · · · · ·CHAIRPERSON ANDERSON:· Are you able to

·2· ·answer the question?· I'm sorry.

·3· · · · · · ·MR. CASEY:· I'm sorry.· That was probably

·4· ·a bad question.· That's on me.· Can I ask her

·5· ·questions about future investigations when patrons

·6· ·left out of the back hallway or no?· I don't want

·7· ·to just get objected to immediately.· I'm not sure

·8· ·what the policy is.

·9· · · · · · ·CHAIRPERSON ANDERSON:· I mean, you can

10· ·ask, well, you can ask relevant questions.· You can

11· ·ask --

12· · · · · · ·MR. CASEY:· Okay.

13· · · · · · ·CHAIRPERSON ANDERSON:· -- questions that

14· ·are germane to what was asked on direct, so.

15· · · · · · ·MR. CASEY:· Okay.

16· · · · · · ·BY MR. CASEY:

17· · · · Q· ·All right, so Ms. Nelson, is it your

18· ·experience in future investigations after this date

19· ·that patrons were allowed to leave out of the back

20· ·exit way?

21· · · · · · ·MS. BROWN:· Objection.

22· · · · · · ·CHAIRPERSON ANDERSON:· Sustained.

23· · · · · · ·MR. CASEY:· Okay, I tried to avoid that,

24· ·but --

25· · · · · · ·BY MR. CASEY:
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·1· · · · Q· ·And my last question regarding this back

·2· ·room visit, you mentioned that there was no

·3· ·security, but at no point did you go to the bottom

·4· ·of the stairs to see that there was security

·5· ·monitoring the flow of people throughout the back

·6· ·alleyway?

·7· · · · A· ·Are you asking if I went through the back

·8· ·hallway?

·9· · · · Q· ·I'm asking you if you went to the back

10· ·alleyway to view the security back there regulating

11· ·the flow --

12· · · · A· ·No.

13· · · · Q· ·-- of patrons leaving the establishment?

14· · · · A· ·No, I didn't go in the alley.· I did go

15· ·down the hallway and through the stairs to see where

16· ·patrons were exiting.

17· · · · Q· ·Okay, that's all that I have regarding the

18· ·interference charge.· Moving onto the summer

19· ·garden, in your report, you wrote that you saw people

20· ·in that area, is that correct?

21· · · · A· ·Yes.

22· · · · Q· ·And you did not take a photograph to

23· ·document a single person holding a drink in that

24· ·area, is that also correct?

25· · · · A· ·Yes.
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·1· · · · Q· ·You did not document any person consuming

·2· ·alcohol in the area and none of your photos show

·3· ·anyone near the cups, is that correct?

·4· · · · A· ·Yes, that's correct.

·5· · · · Q· ·Is there a reason why you didn't document

·6· ·this?

·7· · · · A· ·Yes.

·8· · · · Q· ·What would that reason be?

·9· · · · A· ·As I was interviewing you and advising you

10· ·of the process of checking IDs, patrons exited

11· ·abruptly out of the establishment through the rear.

12· · · · Q· ·And approximately how long were you in the

13· ·establishment between when you arrived and when

14· ·patrons began to leave?

15· · · · A· ·I want to say approximately 20 minutes,

16· ·maybe less.

17· · · · Q· ·Okay, and so during those 20 minutes, you

18· ·or the other two -- I'm sorry, that's going to become

19· ·argumentative.· Strike what I just said.· And

20· ·during those 20 minutes, did you or the other two

21· ·investigators not have the time to document anyone

22· ·who went outside, or not outside, but on the alleged

23· ·summer garden?

24· · · · A· ·No, sir, I did not.· I can't speak to the

25· ·other investigators who aren't testifying today.
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·1· · · · Q· ·And within those 20 minutes, you also were

·2· ·not able to request ID from anyone on the premises?

·3· · · · A· ·No, sir, I made you aware of our process

·4· ·and that I would be contacting MPD for assistance.

·5· · · · Q· ·Okay, so the only evidence in that area

·6· ·was cups sitting on tables, that's correct?

·7· · · · A· ·Yes, sir.

·8· · · · Q· ·And when you saw them, the ice inside had

·9· ·already melted, correct?

10· · · · A· ·I don't know.· I didn't go and check inside

11· ·of cups for ice.

12· · · · Q· ·Okay, in your case report, you wrote that

13· ·the patrons who left all placed -- sorry, that's

14· ·not going to be relevant anymore.· Strike what I

15· ·just said.

16· · · · · · ·Regarding the evidence of active service,

17· ·at no point did you observe any patron receiving

18· ·a drink in the area, observe a drink being poured

19· ·in the area, or observe staff serving anyone in the

20· ·area that is alleged to be a summer garden, correct?

21· · · · A· ·I'm sorry, sir, that was a bit fast.

22· · · · Q· ·Sorry about that.· You did not observe any

23· ·patron receiving a drink in that area, observe a

24· ·drink being poured in that area, or any staff serving

25· ·a patron in that area, correct?
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·1· · · · A· ·No, there is no bar area in the area that

·2· ·I recall.

·3· · · · Q· ·And you did not determine whether those

·4· ·cups had been abandoned earlier in the night,

·5· ·correct?

·6· · · · A· ·No, sir.

·7· · · · · · ·MR. CASEY:· Okay, and then my final

·8· ·question, if I could just share my screen again for

·9· ·the case report, if I can find it.

10· · · · · · ·(Pause.)

11· · · · · · ·CHAIRPERSON ANDERSON:· Are you still

12· ·trying to find a document?

13· · · · · · ·MR. CASEY:· I'm trying to find it quickly.

14· · · · · · ·CHAIRPERSON ANDERSON:· Okay.

15· · · · · · ·MR. CASEY:· I'm sorry.· There it is.

16· · · · · · ·(Pause.)

17· · · · · · ·MR. CASEY:· I'm sorry.· I can't find it.

18· · No further questions.

19· · · · · · ·CHAIRPERSON ANDERSON:· All right, thank

20· ·you.· Ms. Nelson, I have a question I want to ask

21· ·you.· What are the hours of operation of the summer

22· ·garden?

23· · · · · · ·INVESTIGATOR NELSON:· On Saturdays for

24· ·the establishment, it is from 11:00 a.m. until 12:00

25· ·a.m.
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·1· · · · · · ·CHAIRPERSON ANDERSON:· All right, so what

·2· ·is supposed to happen at 12:05 a.m. on a summer

·3· ·garden?

·4· · · · · · ·INVESTIGATOR NELSON:· All sales, service,

·5· ·and consumption is to cease.

·6· · · · · · ·CHAIRPERSON ANDERSON:· So, can I be in the

·7· ·summer garden at 12:15?

·8· · · · · · ·INVESTIGATOR NELSON:· It is not supposed

·9· ·to be operational, no, sir.

10· · · · · · ·CHAIRPERSON ANDERSON:· So, even if I'm not

11· ·drinking, can I be sitting in the summer garden

12· ·smoking a cigarette, or can I just sit -- I'm just

13· ·asking.· So, can I be on the, can a patron be on

14· ·the summer garden after 12:00?

15· · · · · · ·INVESTIGATOR NELSON:· It is my

16· ·understanding that operation is supposed to cease

17· ·once your hours cease.

18· · · · · · ·CHAIRPERSON ANDERSON:· Now, I don't -- I

19· ·think Exhibit 5, that was posted.· Do you recall

20· ·Exhibit 5?

21· · · · · · ·INVESTIGATOR NELSON:· I can pull it up.

22· · · · · · ·CHAIRPERSON ANDERSON:· No, that was

23· ·Exhibit 5 from the licensee, which was the room,

24· ·because -- so, that's why I'm asking do you recall

25· ·what Exhibit 5 was.
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·1· · · · · · ·INVESTIGATOR NELSON:· Faintly, yes, that

·2· ·was my first time seeing that photo.

·3· · · · · · ·CHAIRPERSON ANDERSON:· But was this -- did

·4· ·you actually -- I mean, I guess I don't -- what room

·5· ·was this?· Do you know what room this was?

·6· · · · · · ·INVESTIGATOR NELSON:· That is a rear room

·7· ·that the establishment has, but that wasn't my

·8· ·photo, nor was it taken at the time that I was there.

·9· · · · · · ·CHAIRPERSON ANDERSON:· Was this the room

10· ·that you said was a storage area?· I was confused

11· ·because I don't understand what this room was, so

12· ·I guess I'm trying to find out was this the room

13· ·that you're saying that you saw folks exit the

14· ·building or -- I'm just trying to get some clarity

15· ·in my mind.

16· · · · · · ·INVESTIGATOR NELSON:· Okay, just for

17· ·clarification, Mr. Chair, in my report -- I'm sorry.

18· · · · · · ·CHAIRPERSON ANDERSON:· All right, hold

19· ·on.· Mr. Casey, are you able to share your screen

20· ·and put Exhibit 5 back up, please, which was the

21· ·room --

22· · · · · · ·MR. CASEY:· Yes.

23· · · · · · ·CHAIRPERSON ANDERSON:· -- I think you --

24· ·yeah.

25· · · · · · ·MR. CASEY:· Okay, I think it should be
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·1· ·sharing now.

·2· · · · · · ·CHAIRPERSON ANDERSON:· Yeah, all right,

·3· ·so Ms. Nelson --

·4· · · · · · ·INVESTIGATOR NELSON:· Yes, sir?

·5· · · · · · ·CHAIRPERSON ANDERSON:· -- are you able to

·6· ·identify this room?

·7· · · · · · ·INVESTIGATOR NELSON:· This is a rear room

·8· ·in the establishment.

·9· · · · · · ·CHAIRPERSON ANDERSON:· And is this the

10· ·rear room in the establishment that you reference

11· ·in your report?

12· · · · · · ·INVESTIGATOR NELSON:· I referenced a rear

13· ·hallway in my report, not a rear room.

14· · · · · · ·CHAIRPERSON ANDERSON:· And what happened

15· ·in the -- so what is it that you stated happened

16· ·in the rear hallway?

17· · · · · · ·INVESTIGATOR NELSON:· The hallway was

18· ·flooded due to a bathroom being inoperable and items

19· ·were stored in this hallway that patrons used to

20· ·exit the establishment.

21· · · · · · ·CHAIRPERSON ANDERSON:· Okay, you can

22· ·close your screen, Mr. Casey.· Now, I want to get

23· ·some clarification in my mind.· One of the charges

24· ·in this case was interfering with an investigation,

25· ·so how is it that you're stating that this, that
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·1· ·Mr. Casey or the licensee, how did they interfere

·2· ·with your investigation?

·3· · · · · · ·INVESTIGATOR NELSON:· Upon my

·4· ·notification to Mr. Casey that I would be contacting

·5· ·MPD to assist with ID checks, it appeared as though

·6· ·the establishment's patrons exited through an exit

·7· ·that was not typically used for entry or exit and

·8· ·they would not have known about necessarily with

·9· ·flooding and with storage happening unless they were

10· ·made aware.· That was what it appeared.

11· · · · · · ·CHAIRPERSON ANDERSON:· So, but you -- did

12· ·you see Mr. Casey or any other employee of Dirty

13· ·Water instruct any of the, anyone in the

14· ·establishment to exit the establishment?

15· · · · · · ·INVESTIGATOR NELSON:· No, sir, I did not

16· ·see that.

17· · · · · · ·CHAIRPERSON ANDERSON:· So, you're saying

18· ·it appeared, so why -- why did you think it appeared

19· ·that someone told them to exit the establishment

20· ·through there?· I'm curious.· How is it that you're

21· ·saying that?· You know, just explain that a little

22· ·bit further for me, please?

23· · · · · · ·INVESTIGATOR NELSON:· Yes, sir, I stated

24· ·that it appeared this way because upon notification

25· ·to Mr. Casey that I would be contacting the
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·1· ·Metropolitan Police Department for assistance,

·2· ·patrons left in an abrupt manner through a rear

·3· ·hallway that was flooded from a bathroom, down three

·4· ·flights of stairs, and into a rear alleyway on the

·5· ·800 block of H Street, NE, which was not typically

·6· ·used for patrons' entry or exit.

·7· · · · · · ·CHAIRPERSON ANDERSON:· All right, so you

·8· ·shared that information that you were going to

·9· ·contact MPD for assistance, and so where was Mr.

10· ·Casey during this period of time?· I mean, did you

11· ·-- was he in your line of vision, or did he leave

12· ·the room, or what happened when you shared that with

13· ·him?

14· · · · · · ·INVESTIGATOR NELSON:· Mr. Casey and I were

15· ·engaged in conversation, so he was in my line of

16· ·view.· We were standing in the establishment's

17· ·first floor bar area.

18· · · · · · ·CHAIRPERSON ANDERSON:· So, who -- so, I

19· ·-- so, who else was aware that you were going to

20· ·call MPD for assistance to check IDs outside of Mr.

21· ·Casey?

22· · · · · · ·INVESTIGATOR NELSON:· I don't recall who

23· ·else was in close proximity, and the establishment's

24· ·staff does not have identifiable uniforms or

25· ·anything of that nature if that's what you're
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·1· ·asking, Mr. Chair.

·2· · · · · · ·CHAIRPERSON ANDERSON:· So, did -- all

·3· ·right, so when you had this conversation with Mr.

·4· ·Casey -- oh, I'm sorry, I didn't realize Mr. Casey

·5· ·was gone.· Hold on.

·6· · · · · · ·MR. ORELLANA:· I'll check for him.

·7· · · · · · ·CHAIRPERSON ANDERSON:· All right.

·8· · · · · · ·MR. ORELLANA:· He's back.

·9· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Casey, what's

10· ·going on with your --

11· · · · · · ·MR. CASEY:· I don't know.

12· · · · · · ·(Simultaneous speaking.)

13· · · · · · ·MR. CASEY:· I can get my phone if you

14· ·prefer.

15· · · · · · ·CHAIRPERSON ANDERSON:· No, I just, I want

16· ·to make sure that you're always here, because I was

17· ·in the middle of questioning and then I saw that

18· ·you were gone.· That's why I just want to make sure

19· ·that you have stable internet, so you don't miss

20· ·anything that's going on here, sir.

21· · · · · · ·All right, and I forgot the question I was

22· ·about to ask.· I guess what I'm trying to say is

23· ·that did you see anyone after -- when you had this

24· ·conversation with Mr. Casey that you were going to

25· ·contact MPD for assistance, did anyone within --
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·1· ·did you see individuals leave the area?· Because

·2· ·I'm trying to find out the nexus.

·3· · · · · · ·You're saying that you had this

·4· ·conversation with Mr. Casey and then it appeared

·5· ·that then folks started leaving the establishment,

·6· ·so I guess I'm trying to find out how were you able

·7· ·to -- where is the nexus there since Mr. Casey, it

·8· ·appeared, as you stated, he was always within your

·9· ·line of vision?

10· · · · · · ·MR. CASEY:· Are you asking how patrons

11· ·left or how --

12· · · · · · ·(Simultaneous speaking.)

13· · · · · · ·CHAIRPERSON ANDERSON:· No, you're saying,

14· ·because you're saying -- yeah, you said that it

15· ·appeared that someone told them what was going on,

16· ·so they left, so how are you making that nexus?

17· ·If you had the conversation with Mr. Casey, it's

18· ·not like -- I'm not --

19· · · · · · ·At least you're not testifying that, Mr.

20· ·Casey, that you left or you went to a different room,

21· ·and so Mr. Casey could have done whatever, could

22· ·have advised the staff.· You stated that he was

23· ·within your line of vision, so how is it that you're

24· ·saying that it appears that staff, someone told the

25· ·clientele to leave because ID was being checked?
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·1· · · · · · ·INVESTIGATOR NELSON:· I can't say for

·2· ·sure, Mr. Chair.· However, I can say that upon me

·3· ·notifying Mr. Casey, patrons did leave abruptly out

·4· ·of a rear exit that was not typically used for entry.

·5· · · · · · ·CHAIRPERSON ANDERSON:· I might have some

·6· ·other questions.· Any other questions by any Board

·7· ·Members?

·8· · · · · · ·(Simultaneous speaking.)

·9· · · · · · ·CHAIRPERSON ANDERSON:· All right, you

10· ·need to come on camera, Ms. Quinn.· Go ahead, Mr.

11· ·Jones, and then -- so, it's Mr. Jones, then Mr.

12· ·Meadows, and then Ms. Quinn.· Go ahead, Mr. Jones.

13· · · · · · ·MEMBER JONES:· All right, Ms. Nelson, the

14· ·room that you entered, is that considered the summer

15· ·garden?· Is this storage area the summer garden

16· ·area?

17· · · · · · ·INVESTIGATOR NELSON:· What I referred to

18· ·in my report, this was not the summer garden area

19· ·that I referred to, no.

20· · · · · · ·MEMBER JONES:· So, in the summer garden

21· ·area, what was taking place there?

22· · · · · · ·INVESTIGATOR NELSON:· Upon entering, we

23· ·noted patrons consuming alcohol and frequenting

24· ·that area of the establishment.

25· · · · · · ·MEMBER JONES:· Wait, wait, wait, wait, is
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·1· ·that the summer garden area or just this Exhibit

·2· ·5 area?· Are they two different areas?

·3· · · · · · ·INVESTIGATOR NELSON:· They are two

·4· ·different areas, yes.

·5· · · · · · ·MEMBER JONES:· Okay, and the summer garden

·6· ·area was empty?

·7· · · · · · ·INVESTIGATOR NELSON:· When I entered?

·8· · · · · · ·MEMBER JONES:· Yes.

·9· · · · · · ·INVESTIGATOR NELSON:· No, sir.

10· · · · · · ·MEMBER JONES:· So, the summer garden area

11· ·was occupied and in operation?

12· · · · · · ·INVESTIGATOR NELSON:· Yes, sir.

13· · · · · · ·MEMBER JONES:· And separately, this

14· ·storage area or this other back room, that was also

15· ·operational and had patrons as well?

16· · · · · · ·INVESTIGATOR NELSON:· I made no note of

17· ·that room in my report.· Mr. Casey introduced that

18· ·room as well as that date and time.

19· · · · · · ·MEMBER JONES:· Understood, okay.· Mr.

20· ·Casey being in the interesting position of being

21· ·a witness, owner, and representing himself, he

22· ·confirms that that place was operational earlier

23· ·in the night, and would it be from his question that

24· ·you took that that same location in that picture

25· ·was still occupied with people later that night
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·1· ·after the hours of the license?

·2· · · · · · ·INVESTIGATOR NELSON:· Are you asking me

·3· ·if that room was operational at the time that I

·4· ·arrived?

·5· · · · · · ·MEMBER JONES:· Yes.

·6· · · · · · ·INVESTIGATOR NELSON:· I don't recall.

·7· · · · · · ·MEMBER JONES:· Okay, I have no further

·8· ·questions.

·9· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Meadows?

10· · · · · · ·MEMBER MEADOWS:· Good afternoon, Ms.

11· ·Nelson.· You just told my colleague that when you

12· ·went into this outside tented area, that there were

13· ·customers there having alcoholic drinks, correct?

14· · · · · · ·INVESTIGATOR NELSON:· Yes, sir.

15· · · · · · ·MEMBER MEADOWS:· Okay, and, but earlier,

16· ·you were saying that you were in the sight line of

17· ·Mr. Casey, so where was Mr. Casey when you were out

18· ·back?

19· · · · · · ·INVESTIGATOR NELSON:· I'm sorry?· Where

20· ·was he while I viewed patrons in the summer garden?

21· · · · · · ·MEMBER MEADOWS:· Yes, ma'am.

22· · · · · · ·INVESTIGATOR NELSON:· We were both in the

23· ·first floor bar area.· The summer garden --

24· · · · · · ·MEMBER MEADOWS:· Okay.

25· · · · · · ·(Simultaneous speaking.)
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·1· · · · · · ·MEMBER MEADOWS:· So, looking down the

·2· ·hallway, you could see it visually, and --

·3· · · · · · ·INVESTIGATOR NELSON:· Yes.

·4· · · · · · ·MEMBER MEADOWS:· -- and so you informed

·5· ·Mr. Casey that -- you asked him to do an ID check

·6· ·on some of the patrons that you could also see that

·7· ·appeared to be underage, correct?

·8· · · · · · ·INVESTIGATOR NELSON:· Yes, sir.

·9· · · · · · ·MEMBER MEADOWS:· And then he informed you

10· ·that he did not want to do that?· What was his

11· ·response?

12· · · · · · ·INVESTIGATOR NELSON:· Mr. Casey refused

13· ·to collect patrons' IDs and made me aware that during

14· ·an October visit with MPD, MPD advised him not to

15· ·collect patrons' IDs for ABRA investigators to

16· ·inspect.

17· · · · · · ·MEMBER MEADOWS:· Thank you, and did he

18· ·provide you with a name of an MPD officer that

19· ·informed him of that information?

20· · · · · · ·INVESTIGATOR NELSON:· No, sir.

21· · · · · · ·MEMBER MEADOWS:· Okay, thank you.· And

22· ·when you looked down the hallway and you saw people

23· ·exiting, did you see any signage that had exit over

24· ·that rear entrance or exit?

25· · · · · · ·INVESTIGATOR NELSON:· No, sir, not that
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·1· ·I can recall.

·2· · · · · · ·MR. CASEY:· Objection, there's --

·3· · · · · · ·(Simultaneous speaking.)

·4· · · · · · ·MR. CASEY:· The fire marshal regulates

·5· ·that there has to be an exit sign.

·6· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Casey, a

·7· ·question was asked.· The witness answered.· If you

·8· ·want to raise an objection, you have to raise an

·9· ·objection before the answer is given.· You have to

10· ·raise the objection at the question, okay?· When

11· ·the question is asked, before the witness answers

12· ·the question, you can raise your objection at that

13· ·time.· So, but I'm going to overrule --

14· · · · · · ·MR. CASEY:· Okay, I'm sorry.

15· · · · · · ·CHAIRPERSON ANDERSON:· -- the objection,

16· ·okay.· Yeah, I'm just saying if you -- you have to

17· ·be a little bit quicker.· If someone asks a question

18· ·that you disagree with, you need to raise the

19· ·objection immediately, okay, before the witness has

20· ·had an opportunity to answer, okay?

21· · · · · · ·MEMBER MEADOWS:· That's all of the

22· ·questions that I have for you, Mr. Nelson.· Thank

23· ·you.

24· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Quinn?

25· · · · · · ·MEMBER QUINN:· I guess I'd like to go back
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·1· ·to this point where you said you believe it's

·2· ·possible someone from the business may have

·3· ·instructed the customers to leave through this

·4· ·special exit.· So, when you informed the owner that

·5· ·you were going to call the police, do you believe

·6· ·you were within earshot of other customers?

·7· · · · · · ·INVESTIGATOR NELSON:· Yes, I do believe

·8· ·I was.

·9· · · · · · ·MEMBER QUINN:· Okay, do you have any

10· ·reason to believe that a customer may not have heard

11· ·that information and made their own decision that

12· ·they ought to leave the spot before the police got

13· ·there?

14· · · · · · ·INVESTIGATOR NELSON:· I can't say what a

15· ·customer may have heard or not at the time.· I'm

16· ·sorry.

17· · · · · · ·MEMBER QUINN:· Okay, I think that's it.

18· · It's just, it's -- I think I'm with the Chair in

19· ·trying to make this connection, because it almost

20· ·sounds like what you're saying is you've guessed

21· ·at what may have happened, and we are here trying

22· ·to make a decision on charges that are related to

23· ·a guess.

24· · · · · · ·Well, let me ask you one more thing.· In

25· ·terms of the interference claim, is that limited
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·1· ·to the assumption that the business owner or someone

·2· ·from the business informed the customers that they

·3· ·needed to leave and through this special exit, or

·4· ·does that also include the refusal to assist with

·5· ·the licensing or checking the licenses?

·6· · · · · · ·INVESTIGATOR NELSON:· It also includes

·7· ·the refusal to check, to assist with checking

·8· ·patrons' IDs that appeared to be young in age.

·9· · · · · · ·MEMBER QUINN:· Okay, and just so that I'm

10· ·clear, are they required -- is a business under these

11· ·circumstances, are they required to assist ABCA in

12· ·checking licenses?

13· · · · · · ·INVESTIGATOR NELSON:· No, a business is

14· ·required to ascertain the legal age though of a

15· ·patron.

16· · · · · · ·MEMBER QUINN:· So, they're required to

17· ·ascertain the legal age before they serve the drink,

18· ·but once the drink has been served, if ABCA shows

19· ·up, they are not required to assist ABCA in checking

20· ·the licenses.· Is that what you're saying?

21· · · · · · ·INVESTIGATOR NELSON:· Yes.

22· · · · · · ·MEMBER QUINN:· Okay, thank you.· That's

23· ·all for me, Chair.

24· · · · · · ·CHAIRPERSON ANDERSON:· All right, thank

25· ·you.· Hold on.· Let me see if I have any other
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·1· ·questions.

·2· · · · · · ·MEMBER GRANT:· I have a question.

·3· · · · · · ·CHAIRPERSON ANDERSON:· Yeah, go ahead,

·4· ·Mr. Grant.

·5· · · · · · ·MEMBER GRANT:· Sorry about that.· Ms.

·6· ·Nelson, just a general question.· There have been

·7· ·other cases with summer gardens and time expiring

·8· ·for occupation of that space within various

·9· ·entities.

10· · · · · · ·If I am a manager or a security person that

11· ·is overseeing the summer garden and I'm making the

12· ·announcement that it is now time for this area to

13· ·be vacated, what recourse do I have, just generally

14· ·speaking, if a patron does not want to leave that

15· ·space?· Are there escalation steps that you would

16· ·provide as suggestions or are there any escalation

17· ·steps that are on record that they should take in

18· ·the event that happens?

19· · · · · · ·MS. BROWN:· Objection.

20· · · · · · ·CHAIRPERSON ANDERSON:· What's your

21· ·objection, Ms. Brown?

22· · · · · · ·MS. BROWN:· I'm sorry.· I hate to do it.

23· · I just don't see how that's relevant to this case.

24· · I'm sorry.

25· · · · · · ·MR. CASEY:· I'm not really sure either.
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·1· · · · · · ·CHAIRPERSON ANDERSON:· Mr. --

·2· · · · · · ·MEMBER GRANT:· I'll scratch the question,

·3· ·Mr. Chair.

·4· · · · · · ·CHAIRPERSON ANDERSON:· Do you have any

·5· ·other questions?· Well, let me -- I think the

·6· ·question that I'll ask you, Ms. Nelson, on a

·7· ·Saturday, you testified that the hours of operation

·8· ·for the summer garden in 12:00, is that correct?

·9· · · · · · ·INVESTIGATOR NELSON:· Yes.

10· · · · · · ·CHAIRPERSON ANDERSON:· And what time did

11· ·this infraction occur?

12· · · · · · ·INVESTIGATOR NELSON:· I visited the

13· ·establishment at approximately 2:00 a.m. on Sunday

14· ·morning.

15· · · · · · ·CHAIRPERSON ANDERSON:· So, that was two

16· ·hours after the summer garden was supposed to have

17· ·closed, is that correct?

18· · · · · · ·INVESTIGATOR NELSON:· Yes, sir.

19· · · · · · ·CHAIRPERSON ANDERSON:· Okay, all right.

20· · All right, let's see.· All right, Mr. Casey, do

21· ·you have any questions of Ms. Nelson based on the

22· ·questions that the Board asked her, sir?

23· · · · · · ·MR. CASEY:· All right.

24· · · · · · ·CHAIRPERSON ANDERSON:· Hold on.· You

25· ·can't go --
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·1· · · · · · ·MR. CASEY:· I can't go outside of that.

·2· · · · · · ·CHAIRPERSON ANDERSON:· Thank you, all

·3· ·right.

·4· · · · · · ·BY MR. CASEY:

·5· · · · Q· ·Yeah, just two questions.· The first one,

·6· ·piggy-backing off of Ms. Quinn's last question about

·7· ·ascertaining the legal drinking age, you did write

·8· ·in your case report that you were provided with all,

·9· ·the logs from all of the patrons who entered the

10· ·establishment, showing their age and their IDs, that

11· ·they were scanned at the door, is that correct?

12· · · · A· ·Yes.

13· · · · Q· ·All right, and you also stated that there

14· ·was debris in another area in the back hallway and

15· ·the area that you allege to be a storage room.· Is

16· ·there a reason why, after all of the patrons had

17· ·left and before you concluded your investigation,

18· ·you did not document any of that?

19· · · · A· ·Are you asking why didn't I take photos

20· ·of the rear hallway?

21· · · · Q· ·Yes.

22· · · · A· ·Not only was the hallway flooded, I didn't

23· ·find it relevant at the time, at that point in the

24· ·investigation.

25· · · · · · ·MR. CASEY:· Okay, no further questions.
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·1· · · · · · ·CHAIRPERSON ANDERSON:· All right, Ms.

·2· ·Brown?

·3· · · · · · ·BY MS. BROWN:

·4· · · · Q· ·Just a couple of questions.· I just want

·5· ·to clarify because it seems there's a little

·6· ·confusion.· The image that we saw from Respondent,

·7· ·that Exhibit 5 with the room with the T.V. in it,

·8· ·was that what you call the summer garden?

·9· · · · A· ·No.

10· · · · Q· ·And that room, is that the hallway you were

11· ·talking about in your report?

12· · · · A· ·No.

13· · · · · · ·MS. BROWN:· No further questions.

14· · · · · · ·CHAIRPERSON ANDERSON:· All right, thank

15· ·you.· Ms. Nelson, thank you very much for your

16· ·testimony today.· Have a great day.

17· · · · · · ·INVESTIGATOR NELSON:· Thank you and enjoy

18· ·your day.

19· · · · · · ·CHAIRPERSON ANDERSON:· Thank you.· Does

20· ·the government have another witness?

21· · · · · · ·MS. BROWN:· No, the government rests.

22· · · · · · ·CHAIRPERSON ANDERSON:· The government

23· ·rests.· All right, how many witnesses do you have,

24· ·Mr. Casey?

25· · · · · · ·MR. CASEY:· I just have myself.
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·1· · · · · · ·CHAIRPERSON ANDERSON:· All right, it's

·2· ·12:35.· We're going to take a ten-minute break until

·3· ·12:45.· I mean, we do have one other hearing today.

·4· · We have a fact finding hearing.· That's the last

·5· ·hearing that we have for today.· So, we're going

·6· ·to take a ten-minute break and then we will resume,

·7· ·okay?

·8· · · · · · ·(Whereupon, the above-entitled matter

·9· ·went off the record at 12:36 p.m. and resumed at

10· ·12:50 p.m.)

11· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Casey, come

12· ·onto camera.· All right, sir.

13· · · · · · ·MR. CASEY:· Am I on camera?

14· · · · · · ·CHAIRPERSON ANDERSON:· Yes, sir, you're

15· ·now on camera.· All right, so, let me see, Mr. Jones,

16· ·I think -- all right, so let me swear you in.· Can

17· ·you raise your right hand?· Do you swear or affirm

18· ·to tell the truth and nothing but the truth?

19· · · · · · ·MR. CASEY:· I do.

20· · · · · · ·CHAIRPERSON ANDERSON:· All right, so I

21· ·just want to remind you that -- you can put your

22· ·hand down, sir.· You can present your case.· Excuse

23· ·me.· Ms. Brown will have an opportunity to cross

24· ·examine you and the Board will then have an

25· ·opportunity to cross examine you, sir.
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·1· · · · · · ·MR. CASEY:· Okay.

·2· · · · · · ·CHAIRPERSON ANDERSON:· All right, go

·3· ·ahead.

·4· · · · · · ·MR. CASEY:· I just have a brief statement.

·5· · On January 19 of 2025, Dirty Water was hosting a

·6· ·political action committee cocktail reception.

·7· ·That event used multiple spaces inside the building,

·8· ·including the rear room.

·9· · · · · · ·Guests were moving in and out of that room

10· ·throughout the evening for gathering, socializing,

11· ·and speeches.· Because of that, patrons were

12· ·regularly using the back hallway and the back exit

13· ·during the event.

14· · · · · · ·There were also people and media gathered

15· ·outside of the establishment that evening.· This

16· ·was similar to what happened on election night when

17· ·media gathered outside who were not permitted

18· ·inside.· Because of the crowd outside and concerns

19· ·about the activity near the front, I staffed extra

20· ·security that night.

21· · · · · · ·I also made patrons and the event

22· ·organizers aware that the back exit was available

23· ·if they preferred to leave that way.· The back

24· ·hallway was open and the exit was available for

25· ·anyone who wished to use it.
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·1· · · · · · ·Security was stationed at the bottom of

·2· ·the back hallway to ensure that people were able

·3· ·to leave up and down the back alleyway without

·4· ·disturbing any of the neighbors.· I did not tell

·5· ·anyone to leave and I did not see any staff member

·6· ·tell anyone to leave.

·7· · · · · · ·I have also prepared an exhibit showing

·8· ·crime data for the immediate area around the

·9· ·establishment.· The data shows that recent crime

10· ·incidents, including a homicide within a month of

11· ·this alleged violation, were concentrated at the

12· ·front of the building rather than the rear.

13· · · · · · ·This information also explains why patrons

14· ·sometimes choose to exit through the back door even

15· ·before and following this investigation.· If you'll

16· ·just give me one second to pull that up.· I'm sorry,

17· ·I should have done this while I had 15 minutes

18· ·before.

19· · · · · · ·CHAIRPERSON ANDERSON:· We all had other

20· ·things that we had to do within the 15 minutes, so

21· ·you're fine, sir.

22· · · · · · ·(Pause.)

23· · · · · · ·MR. CASEY:· Are you able to see my screen?

24· · This should probably work.

25· · · · · · ·CHAIRPERSON ANDERSON:· Yes, yes, sir.
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·1· · · · · · ·MR. CASEY:· Okay, so this first photograph

·2· ·right here shows the D.C. crime data.· So, from the

·3· ·front of the establishment, from one block over,

·4· ·you see that year-to-date in 2025, up until about

·5· ·a week ago, you had six motor vehicle thefts, nine

·6· ·other thefts, an assault with a dangerous weapon,

·7· ·and a sexual abuse.

·8· · · · · · ·Scrolling down, if I can, I hope I can,

·9· ·there we go, slowly but surely, directly in front

10· ·of the establishment here, you see -- I'm sorry,

11· ·this doesn't want to work.

12· · · · · · ·Directly in front of the establishment

13· ·here, you see that there was one motor vehicle theft,

14· ·15 other thefts, a robbery, a sexual abuse, and not

15· ·included in this is that just on Saturday night,

16· ·somebody broke our front door.

17· · · · · · ·Scrolling down, a block over, you had two

18· ·thefts, an assault with a dangerous weapon on the

19· ·corner of 8th and H Street.· Moving down in front

20· ·of Allure, you had five motor vehicle thefts, 14

21· ·other thefts --

22· · · · · · ·(Simultaneous speaking.)

23· · · · · · ·CHAIRPERSON ANDERSON:· Hold on, please.

24· · · · · · ·MR. CASEY:· Sorry, go ahead.

25· · · · · · ·CHAIRPERSON ANDERSON:· Were you saying
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·1· ·something?· Did you raise an objection?

·2· · · · · · ·MS. BROWN:· Yes, I'm objecting to this.

·3· · The reason for the objection is the relevance.

·4· ·We don't have any testimony here to say that, you

·5· ·know, patrons were choosing to go through this rear

·6· ·door because of this.· We don't have a timeline as

·7· ·to when this was happening to even show temporal

·8· ·proximity.· It's just very speculative, so

·9· ·irrelevant.

10· · · · · · ·CHAIRPERSON ANDERSON:· All right, give me

11· ·-- this data that you are, that you're trying to

12· ·introduce, this is from when?

13· · · · · · ·MR. CASEY:· This is 2025 year-to-date.

14· · · · · · ·MEMBER JONES:· Is there a proffer you'd

15· ·like to have on the record for why you think this

16· ·is relevant?

17· · · · · · ·MR. CASEY:· Yeah, I'm just trying to

18· ·explain why we regularly, even before and after

19· ·this, allowed people to exit out of the back

20· ·stairwell.· The other thing I'm going to get to,

21· ·if I can just --

22· · · · · · ·CHAIRPERSON ANDERSON:· Yeah --

23· · · · · · ·MR. CASEY:· You see the Bank of America

24· ·here.· In the Bank of America parking lot, you

25· ·always have a police cruiser parked there for
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·1· ·whatever reason, so there is always an eye on that

·2· ·alleyway.

·3· · · · · · ·CHAIRPERSON ANDERSON:· I don't think this

·4· ·-- I don't -- I'm going to sustain the objection.

·5· · I just think this crime data, I don't think it's

·6· ·relevant to the issue at hand because --

·7· · · · · · ·MR. CASEY:· Okay.

·8· · · · · · ·CHAIRPERSON ANDERSON:· Yeah, okay.

·9· · · · · · ·MR. CASEY:· All right, I'll move on.· So,

10· ·then moving on, when investigators entered the

11· ·establishment, I was near the bar area.

12· ·Investigator Nelson asked me to collect IDs from

13· ·a group of patrons.

14· · · · · · ·My understanding from prior guidance from

15· ·MPD during an earlier inspection during October of

16· ·that year, as I made her aware, was that I should

17· ·not physically collect customer IDs and provide them

18· ·to a third party without their knowledge.

19· · · · · · ·I let Investigator Nelson know that if she

20· ·would like to accompany me, along with myself, I

21· ·would have no issue going and asking those patrons

22· ·for their IDs, but she did not wish to accompany

23· ·me on that ask and that is the nexus of that issue.

24· · · · · · ·I conveyed that understanding to

25· ·Investigator Nelson.· I did not prevent any
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·1· ·investigator from checking IDs themselves and none

·2· ·attempted to do so in my presence.· When patrons

·3· ·began leaving, I did not instruct anyone to leave

·4· ·and I did not observe any staff instruct anyone to

·5· ·leave.

·6· · · · · · ·I cannot speak to the personal reasons why

·7· ·any individual chose to exit when they did other

·8· ·than the fact that 2:12 a.m. is normally when people

·9· ·would decide to leave, and again, it was not everyone

10· ·who left.

11· · · · · · ·It was a small group of people, probably

12· ·about a third of the people who had remained in the

13· ·bar that late at night, who were still there, that

14· ·left during that time period.· And again, patrons

15· ·are free to leave the establishment at any time,

16· ·and even a large group departing together that late

17· ·in the night is obviously not unusual.

18· · · · · · ·Regarding the area referred to as a summer

19· ·garden, that space was not being used for service

20· ·at the time investigators arrived.· No bartender

21· ·was stationed there and no staff were serving in

22· ·that area.· I did not observe anyone consuming

23· ·alcohol in that area when investigators reached it.

24· · · · · · ·The cups shown in the photographs in the

25· ·case report were from earlier in the evening, and
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·1· ·when I saw them, as documented in the case report,

·2· ·the ice in them had already melted and no one was

·3· ·near those cups.· Regardless, it was an indoor space

·4· ·and not subject to the summer garden hours anyway,

·5· ·so all of this is irrelevant.

·6· · · · · · ·Throughout the evening, I answered all

·7· ·questions asked of me.· I did not conceal anything,

·8· ·destroy anything, or interfere with any part of the

·9· ·inspection.· I did not instruct anyone to leave and

10· ·I did not stop any investigators from performing

11· ·any part of their work, and that's all I have.

12· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Brown?

13· · · · · · ·MS. BROWN:· No questions.

14· · · · · · ·CHAIRPERSON ANDERSON:· Any questions by

15· ·any Board Members?· All right, since no one wants

16· ·to ask a question, so whatever burning questions

17· ·that I have, I'll just keep them to myself.· All

18· ·right, do you rest, sir?

19· · · · · · ·MR. CASEY:· Yeah, I rest.· I have nothing

20· ·else.

21· · · · · · ·CHAIRPERSON ANDERSON:· All right, so

22· ·we're ready for closing.· Ms. Brown, are you ready

23· ·for closing?

24· · · · · · ·MS. BROWN:· Yes.

25· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead.
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·1· · · · · · ·MS. BROWN:· Just a moment, Board's

·2· ·indulgence.· I would like to reserve time for

·3· ·rebuttal if necessary.

·4· · · · · · ·CHAIRPERSON ANDERSON:· How much time?

·5· ·And I would like -- you know, we're still also --

·6· ·I don't have an afternoon calendar.

·7· · · · · · ·MS. BROWN:· Just reserving in case I need

·8· ·it.

·9· · · · · · ·CHAIRPERSON ANDERSON:· All right, that's

10· ·fine.

11· · · · · · ·MS. BROWN:· But I'll be quick, okay.

12· · · · · · ·CHAIRPERSON ANDERSON:· Go ahead.

13· · · · · · ·MS. BROWN:· The District has proven by

14· ·substantial evidence in the record that Dirty Water

15· ·interfered with an ABCA and MPD investigation by

16· ·destroying and concealing evidence when it directed

17· ·patrons to flee through a hidden rear entryway and

18· ·substantially changed its operations by operating

19· ·its summer garden after 2:00 a.m.

20· · · · · · ·Now, let's discuss the evidence.· There

21· ·are two charges here, so let's go over them

22· ·separately.· First, there is substantial evidence

23· ·showing that Dirty Water interfered with an ABCA

24· ·and MPD investigation.

25· · · · · · ·There are three main things to consider
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·1· ·here: one, temporal proximity; two, the state of

·2· ·the rear entryway; and three, why patrons would

·3· ·choose this strange door to exit from.

·4· · · · · · ·First is temporal proximity.· You heard

·5· ·from Investigator Nelson that Mr. Casey refused to

·6· ·assist her in checking IDs.· Because she needed

·7· ·help, she informed him that she would be contacting

·8· ·MPD for assistance.

·9· · · · · · ·She told you that shortly after she made

10· ·this declaration, all of a sudden, patrons quickly

11· ·started exiting through this rear door.· Not just

12· ·one patron, multiple patrons started going through

13· ·this rear door.

14· · · · · · ·There is close temporal proximity between

15· ·when Dirty Water refused to help when Investigator

16· ·Nelson said she was going to contact the police and

17· ·when patrons opted to go through this strange back

18· ·door.

19· · · · · · ·Second is the state of the rear entryway.

20· · You heard Investigator Nelson describe how you had

21· ·to go down a long hallway, how it was flooded, how

22· ·it was a storage area --

23· · · · · · ·MR. CASEY:· Objection, that's not in

24· ·evidence.· It was a three-foot hallway.

25· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Casey, this is
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·1· ·her closing.· You can't object.· You'll still have

·2· ·an opportunity that you can respond.

·3· · · · · · ·MR. CASEY:· They objected to my closing,

·4· ·but that's fine.

·5· · · · · · ·CHAIRPERSON ANDERSON:· No, that was not

·6· ·your closing.· That was your --

·7· · · · · · ·MR. CASEY:· Yes, it was.

·8· · · · · · ·CHAIRPERSON ANDERSON:· Hold on, you're

·9· ·still going to get an opportunity to say something.

10· · · · · · ·MR. CASEY:· Okay.

11· · · · · · ·CHAIRPERSON ANDERSON:· That was just the

12· ·presentation of your case.· You'll have --

13· · · · · · ·MR. CASEY:· And I mean the last case I had

14· ·back in June.

15· · · · · · ·CHAIRPERSON ANDERSON:· All right, but I'm

16· ·just saying you're going to get an opportunity --

17· · · · · · ·MR. CASEY:· Okay.

18· · · · · · ·CHAIRPERSON ANDERSON:· -- to do a formal

19· ·closing, and so we don't object during closings,

20· ·so please do not object.· I know she's not going

21· ·to object to your closing also, so let her finish.

22· · Because you go second, you can respond in your

23· ·closing to what she has stated, okay?· Go ahead,

24· ·Ms. Brown.

25· · · · · · ·MS. BROWN:· We are on the state of the rear
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·1· ·entryway.· We talked about it being a storage area

·2· ·back there and flooding.· That's what we heard from

·3· ·Investigator Nelson.· She also described that you

·4· ·have to go down several flights of stairs and go

·5· ·out a second door just to exit into an alleyway.

·6· · That's a bit strange.

·7· · · · · · ·No security was at this backdoor, right,

·8· ·and patrons didn't regularly enter and exit through

·9· ·this door as far as she could tell.· It was not an

10· ·exit way, based on her testimony, that you would

11· ·have really known about unless you were told about

12· ·it.

13· · · · · · ·Third, this brings us to that last point.

14· · Why would one decide to use this strange backdoor

15· ·to exit an establishment you entered from a

16· ·regularly used front entryway?· I submit to you,

17· ·Board Members, that the answer is clear.

18· · · · · · ·These suspected underage patrons didn't

19· ·want to get caught with fake IDs, and this

20· ·establishment didn't want these patrons' IDs to be

21· ·checked because they didn't want them to be caught

22· ·with these fake IDs on the premises, and so it would

23· ·follow that the establishment orchestrated that

24· ·these patrons exit through this rear door so they

25· ·didn't have to be checked.
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·1· · · · · · ·And in so doing, Dirty Water destroyed and

·2· ·concealed the evidence of the underage drinking at

·3· ·the establishment, and ABCA and MPD couldn't

·4· ·complete their investigation because they couldn't

·5· ·check IDs.

·6· · · · · · ·And second, this is the second charge that

·7· ·we have here, there is substantial evidence in the

·8· ·record showing that Dirty Water made a substantial

·9· ·change to its operations by operating that summer

10· ·garden after Board-approved hours.

11· · · · · · ·Now, you heard from ABCA Investigator

12· ·Nelson that she arrived around 2:00 a.m. on Sunday,

13· ·January 19, 2025, and observed patrons drinking in

14· ·the summer garden.

15· · · · · · ·Investigator Nelson later checked ABCA

16· ·records and reviewed Dirty Water's licenses, and

17· ·you saw copies of those licenses which show that

18· ·the establishment's Saturday night summer garden

19· ·hours of operation were from 11:00 a.m. in the day

20· ·to 12:00 a.m. midnight.

21· · · · · · ·Therefore, having patrons consuming

22· ·alcohol, hanging out, whatever on this summer garden

23· ·is a violation of the Board's Board-approved hours

24· ·on that license, and therefore, Dirty Water made

25· ·a substantial change to its operations by allowing
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·1· ·this summer garden to be operating after the

·2· ·approved hours.

·3· · · · · · ·Now, let's talk about the penalty for each

·4· ·of these.· If you find Dirty Water liable for both

·5· ·of these charges, it would be considered Dirty

·6· ·Water's third primary tier violations in three years

·7· ·with a fine range of $4,000 to $6,000, my apologies.

·8· · · · · · ·For substantially changing the operations

·9· ·of its establishment by keeping the summer garden

10· ·open after the hours, the District requests the

11· ·minimum $4,000 fine.· However, given the level of

12· ·deceit exemplified by Dirty Water's conduct in

13· ·orchestrating the patrons' escape through that rear

14· ·exit, and given the fact that this establishment

15· ·has a history of selling to minors, which you can

16· ·see, it is in the Board's record in the investigative

17· ·history, the District requests a $6,000 fine for

18· ·the interference charge.· Thank you.

19· · · · · · ·CHAIRPERSON ANDERSON:· Thank you.· Go

20· ·ahead, Mr. Casey.

21· · · · · · ·MR. CASEY:· First, I would just like to

22· ·reiterate that the record shows that the hallway

23· ·that she went down, it's not a long hallway.· It

24· ·is a three to five-foot hallway.

25· · · · · · ·Second, the record will show that
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·1· ·Investigator Nelson did not walk down to the bottom

·2· ·of the stairs to view whether there was security

·3· ·there because she did not walk down the hallway at

·4· ·all to go to the alleyway.

·5· · · · · · ·And third, I'm not sure what relevance it

·6· ·is that they had to walk down multiple flights of

·7· ·stairs, because as you heard, we are located on the

·8· ·third floor of the establishment, or third floor

·9· ·of the building, so they would have had to walk

10· ·downstairs to leave regardless.· It's not as though

11· ·they could magically teleport down the front

12· ·stairwell.· They would still have to walk down the

13· ·stairs.

14· · · · · · ·Moving on from that, the government's

15· ·theory on treating a fully-enclosed indoor space

16· ·as a summer -- the government's theory regarding

17· ·this -- actually, let me just start with the first

18· ·charge to go in the same order.

19· · · · · · ·The government's theory of interference

20· ·is based entirely on speculation about why patrons

21· ·left, but speculation is not evidence.· The

22· ·investigators did not see me tell anyone to leave.

23· · The investigators did not hear any of our staff

24· ·tell anyone to leave.

25· · · · · · ·No patron told them they had been
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·1· ·instructed to leave, and the only IDs checked that

·2· ·night belonged to individuals who approached the

·3· ·investigators voluntarily and both were over 21.

·4· · They also admitted that patrons are free to leave

·5· ·at any time and that they cannot testify why any

·6· ·specific person chose to leave.

·7· · · · · · ·The District's entire interference theory

·8· ·boils down to the argument that people within

·9· ·earshot of the investigators left, so they must have

10· ·been told to flee, but that is not evidence.· That

11· ·is an assumption, one that is directly contradicted

12· ·by the reality of how the establishment operates.

13· · · · · · ·Patrons routinely leave our

14· ·establishment, any establishment anywhere in the

15· ·District, between 2:00 and 3:00 a.m. every weekend

16· ·night.· The back hallway and the rear exit are

17· ·routinely used by patrons, particularly when the

18· ·front becomes congested, when events are underway

19· ·in the rear room, or when there are safety concerns

20· ·in the front.

21· · · · · · ·The investigators agree that they cannot

22· ·testify to the motive or reasoning of any patron

23· ·who chose to leave.· Without testimony of

24· ·instruction, direction, or conduct by staff, the

25· ·inference charge is not supported.
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·1· · · · · · ·Moving onto the second charge of operating

·2· ·the summer garden after hours, the government's

·3· ·theory in this case depends on treating a

·4· ·fully-enclosed indoor space as a summer garden, but

·5· ·the fire department, as seen in the case report,

·6· ·previously classified that area as indoors.

·7· · · · · · ·Under Arthur, an Agency cannot change

·8· ·theories midstream or reinterpret a space

·9· ·differently simply to sustain a charge.· The

10· ·government cannot call the space indoors for fire

11· ·code enforcement of Title 12 and then only for this

12· ·case call it indoors to manufacture a summer garden

13· ·violation under Title 25.

14· · · · · · ·But even setting Arthur aside, the

15· ·evidentiary record does not support the allegation.

16· · The investigative team consisted of three

17· ·investigators who Investigator Nelson testified

18· ·were inside the establishment for approximately 20

19· ·minutes after identifying the area they now claim

20· ·was an active summer garden.· In that time, not one

21· ·investigator took a single photograph of any person

22· ·holding a drink in that area.

23· · · · · · ·Just as importantly, at no point did any

24· ·investigator visit the actual licensed rooftop

25· ·summer garden.· The allegation is not about the
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·1· ·rooftop at all.· It is about an indoor space

·2· ·misclassified after the fact.· For these reasons,

·3· ·the Board should dismiss both of the charges, and

·4· ·I don't really know how I'm supposed to end it, but

·5· ·that's what I've got.

·6· · · · · · ·CHAIRPERSON ANDERSON:· You're fine.

·7· ·That was appropriate, sir.· Ms. Brown, do you still

·8· ·need --

·9· · · · · · ·MS. BROWN:· No.

10· · · · · · ·CHAIRPERSON ANDERSON:· Okay.· All right,

11· ·the record is now closed.· Do the parties wish to

12· ·do proposed findings of facts and conclusions of

13· ·law or waive their right to do so?

14· · · · · · ·MR. CASEY:· I'm going to file.

15· · · · · · ·CHAIRPERSON ANDERSON:· I'm sorry, you're

16· ·going to what?

17· · · · · · ·MR. CASEY:· I'd like to file, please.

18· · · · · · ·CHAIRPERSON ANDERSON:· That is your

19· ·right, sir, but all we had here was the -- all right,

20· ·that's your right.· I can't -- but you cannot bring

21· ·in any new evidence --

22· · · · · · ·MR. CASEY:· Okay.

23· · · · · · ·CHAIRPERSON ANDERSON:· -- so basically

24· ·this is from the transcript, to say this is what

25· ·-- this is the evidence presented and this is the

https://nealrgross.com/


·1· ·law, all right.

·2· · · · · · ·MR. CASEY:· Yes, sir.

·3· · · · · · ·CHAIRPERSON ANDERSON:· All right, so the

·4· ·transcript will become available in approximately

·5· ·three weeks.· You then are required to do the

·6· ·proposed findings of facts and conclusions of law

·7· ·30 days after, upon receipt of the transcript, and

·8· ·then we will issue a decision.· Then we'll issue

·9· ·a decision within 90 days.

10· · · · · · ·If you change your mind at any point,

11· ·please advise the agency as soon as possible that

12· ·you have changed your mind in doing that, okay?

13· ·So, let me close this case.· Hold on one minute,

14· ·please.· Let me close this case.

15· · · · · · ·All right, as Chairperson of the Alcoholic

16· ·Beverage and Cannabis Board for the District of

17· ·Columbia, in accordance with D.C. Official Code

18· ·Section 2-575 of the Open Meetings Act, I move the

19· ·ABC Board hold a closed meeting for the purpose of

20· ·seeking legal advice from our counsel on Case Number

21· ·25-CMP-00019, I'm sorry, 25-CMP-00010 and

22· ·25-CMP-00010(a), Dirty Water, pursuant to D.C.

23· ·Official Code Section 2-575(b)(4)(a) of the Open

24· ·Meetings Act, and deliberating upon Case Number

25· ·25-CMP-00010 and 25-CMP-00010(a), Dirty Water, for
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·1· ·the reasons cited in D.C. Official Code Section

·2· ·2-575(b)(13) of the Open Meetings Act.· Is there

·3· ·a second?

·4· · · · · · ·MEMBER GRANT:· Mr. Grant, I second the

·5· ·motion.

·6· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Grant has

·7· ·seconded the motion.· We'll have a roll call vote.

·8· · Mr. Grant?

·9· · · · · · ·MEMBER GRANT:· Mr. Grant, I agree.

10· · · · · · ·CHAIRPERSON ANDERSON:· Ms. Quinn?

11· · · · · · ·MEMBER QUINN:· Ms. Quinn, I agree.

12· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Meadows?

13· · · · · · ·MEMBER MEADOWS:· Mr. Meadows, I agree.

14· · · · · · ·CHAIRPERSON ANDERSON:· Mr. Jones?

15· · · · · · ·MEMBER JONES:· Mr. Jones, I agree.

16· · · · · · ·CHAIRPERSON ANDERSON:· And Mr. Anderson,

17· ·I agree.· As the motion has passed 5-0, I hereby

18· ·give notice that the ABC Board will recess these

19· ·proceedings to hold a closed meeting pursuant to

20· ·Section 2-575 of the Open Meetings Act.· Thank you

21· ·very much for your presentation today.

22· · · · · · ·As I stated, the transcript should be

23· ·available in approximately three weeks, and the

24· ·proposed findings of fact and conclusions of law

25· ·are due 30 days upon receipt of the transcript, all
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·1· ·right?· Thank you, Ms. Brown and Mr. Casey.· Have

·2· ·a great day.· Thank you.

·3· · · · · · ·MS. BROWN:· You, too.· Thank you.

·4· · · · · · ·CHAIRPERSON ANDERSON:· All right,

·5· ·bye-bye.

·6· · · · · · ·(Whereupon, the above-entitled matter

·7· ·went off the record at 1:15 p.m.)
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·1· ·C E R T I F I C A T E

·2· ·This is to certify that the foregoing transcript

·3· ·was duly recorded and accurately transcribed under

·4· ·my direction; further, that said transcript is a

·5· ·true and accurate record of the proceedings; and

·6· ·that I am neither counsel for, related to, nor

·7· ·employed by any of the parties to this action in

·8· ·which this matter was taken; and further that I am

·9· ·not a relative nor an employee of any of the parties

10· ·nor counsel employed by the parties, and I am not

11· ·financially or otherwise interested in the outcome

12· ·of the action.
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