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·1· · · · · · · · P-R-O-C-E-E-D-I-N-G-S

·2· · · · · · · · · · · · · · · · · · · · ·11:02 a.m.

·3· · · · · · · ·CHAIRPERSON ANDERSON:· The next case

·4· ·in our calendar, it's a motion hearing.· It’s

·5· ·Kick Axe Throwing/Throw Social DC, License No.

·6· ·133556.· Mr. Orellana, can you please elevate the

·7· ·rights· of· the· parties· in· this· case,· the

·8· ·government and the licensee?

·9· · · · · · · ·MR. ORELLANA:· Sure thing.· Cameron

10· ·Mixon, access elevated.· And Sophia Mietus,

11· ·access elevated.· That appears to be all, chair.

12· · · · · · · ·CHAIRPERSON ANDERSON:· Thank you.

13· · · · · · · ·MR. MIXON:· And there should be one

14· ·of the licensees, Mr. Ricky Singh, on as well.

15· · · · · · · ·MR. ORELLANA:· You said Ricky Singh?

16· · · · · · · ·MR. MIXON:· Yes.

17· · · · · · · ·CHAIRPERSON ANDERSON:· And who are

18· ·you waiting for?

19· · · · · · · ·AAG· MIETUS:· · Alycia· Hogenmiller.

20· ·She's my second chair on this matter.

21· · · · · · · ·CHAIRPERSON ANDERSON:· She’s back.

22· ·Okay.

23· · · · · · · ·MR.· ORELLANA:· · Can· you· check,

24· ·Cameron?

25· · · · · · · ·MR. MIXON:· Or if not Mr. Singh, Mr.
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·1· ·Karam Usman.

·2· · · · · · · ·MR. ORELLANA:· There is a call-in

·3· ·user, but I don't see Usman.

·4· · · · · · · ·MR. MIXON:· It may be the call-in

·5· ·user.

·6· · · · · · · ·MR. ORELLANA:· Call-in user, press

·7· ·star 6, I believe, to unmute.

·8· · · · · · · ·CHAIRPERSON ANDERSON:· Do you know if

·9· ·that's a number for that person, that 59 number,

10· ·Mr. Mixon?

11· · · · · · · ·MR. ORELLANA:· Yes.· Is this the

12· ·court reporter or call-in user?

13· · · · · · · ·CHAIRPERSON ANDERSON:· Call-in user,

14· ·can you please identify yourself?· That’s not the

15· ·court reporter.· Mr. Mixon, can you find out

16· ·where your client is, sir, if you need to have

17· ·your client here today?

18· · · · · · · ·MR. MIXON:· I'm checking now.· And if

19· ·not, considering this is a motion hearing on oral

20· ·arguments, I imagine we could proceed otherwise.

21· · · · · · · ·CHAIRPERSON ANDERSON:· That is your

22· ·call, Mr. Mixon.· It's a motion hearing. If you

23· ·don't need your client to be here, that is fine.

24· · · · · · · ·All right.· So let's start with you,

25· ·Ms. Mietus.· Can you please spell and state your
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·1· ·name for the record?

·2· · · · · · · ·AAG MIETUS:· Good morning, Assistant

·3· ·Attorney General Sophia Mietus, appearing on

·4· ·behalf of the District, S-O-P-H-I-A, M-I-E-T-U-S.

·5· · · · · · · ·CHAIRPERSON ANDERSON:· Good morning,

·6· ·ma'am.· And you are told that you're being

·7· ·assisted today by Ms. Hogenmiller.· Can you

·8· ·please introduce yourself for the record, ma'am?

·9· · · · · · · ·MS. HOGENMILLER:· Good morning again.

10· ·Assistant Attorney General Alicia Hogenmiller,

11· ·A-L-Y-C-I-A, H-O-G-E-N-M-I-L-L-E-R, on behalf of

12· ·the District.

13· · · · · · · ·CHAIRPERSON ANDERSON:· Good morning.

14· ·Mr. Mixon, can you please identify yourself for

15· ·the record, sir?

16· · · · · · · ·MR. MIXON:· Cameron Mixon, counsel

17· ·for the licensee.· It’s C-A-M-E-R-O-N, M-I-X-O-N.

18· · · · · · · ·CHAIRPERSON ANDERSON:· You had made a

19· ·representation, sir, that you were expecting a

20· ·client to be here.· Your client is not here.  I

21· ·don't know what's going on with your client, but

22· ·you wish to proceed without the client, sir?

23· · · · · · · ·MR. MIXON:· Yes, that is fine.

24· · · · · · · ·CHAIRPERSON ANDERSON:· All right.

25· ·Now, Ms. Hogenmiller, I guess it's a motions
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·1· ·hearing from the government.· So can you provide

·2· ·some background while we're here today, ma'am?

·3· · · · · · · ·MS. HOGENMILLER:· Ms. Mietus is the

·4· ·first chair, so I'll turn it to her.

·5· · · · · · · ·CHAIRPERSON ANDERSON:· I'm sorry, Ms.

·6· ·Mietus.· I apologize.· I've been working with Ms.

·7· ·Hogenmiller all morning, so I do apologize.· Go

·8· ·ahead, please.

·9· · · · · · · ·AAG MIETUS:· That's all right. Good

10· ·morning, members of the Board.· The District is

11· ·here· today· to· present· objections· to· Throw

12· ·Social's security plan.· The security plan that

13· ·was· recently· filed· with· the· Board· is· not

14· ·consistent with the licensee's preceding security

15· ·plan, which included terms from a 2024 offer in

16· ·compromise that counsel for Throw Social agreed

17· ·was still applicable when we last appeared before

18· ·the Board on April 22, 2026.· So the District

19· ·will ask this Board to find that the current

20· ·security plan is not in compliance with the

21· ·records on file with the Board in order for Throw

22· ·Social to amend it within 15 days or face

23· ·suspension under D.C. Code Section 25-836(d).

24· · · · · · · ·And I can walk through some of the

25· ·background of the situation.· This case came out
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·1· ·of a summary suspension in which Throw Social had

·2· ·permitted a promoter to host a concert in the

·3· ·upper level, which has a capacity of around 300

·4· ·but the promoter had sold over 600 tickets.· And

·5· ·at around 12:30 a.m. on April 12th, 2026, MPD

·6· ·responded to the scene because there was an

·7· ·injured patron outside.· There were approximately

·8· ·400 patrons inside, and 200 were queuing outside.

·9· ·So· the· scene· was· incredibly· chaotic.· · MPD

10· ·determined that it needed to be closed for public

11· ·safety, and it took almost an hour to clear

12· ·patrons from inside and outside.· And several

13· ·fights broke out, including a stabbing.· So MPD

14· ·summarily closed the establishment for 96 hours,

15· ·and ABCA followed up with a summary suspension.

16· · · · · · · ·And ABCA was especially concerned

17· ·that night about the violations that they saw,

18· ·which included being oversold by the promoter,

19· ·being over capacity, advertisements to patrons

20· ·under the age of 21, and the promoter was

21· ·allowing· the· patrons· inside· without· proper

22· ·search.· And that was an issue because, in

23· ·November of 2024, Throw Social was also summarily

24· ·suspended for an incident involving a stabbing.

25· ·And we know on that night, again security did not
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·1· ·properly search all patrons.· Specifically, the

·2· ·patron who committed the stabbing had been on the

·3· ·premises earlier for a private event and was not

·4· ·searched before he remained in the venue when it

·5· ·opened to the public.

·6· · · · · · · ·So· that· summary· suspension· was

·7· ·resolved with an offer in compromise, which

·8· ·required the implementation of a security plan

·9· ·and requirements including how to search patrons

10· ·for public versus private events, a long-winded

11· ·description and definition of a private event

12· ·which specified that private events cannot be

13· ·hosted by promoters, and an outline of security

14· ·personnel· · staff· · numbers· · and· · training

15· ·requirements.

16· · · · · · · ·As we know, the establishment and

17· ·license was sold to Live Entertainment DC, LLC,

18· ·in March 2026.· And the management, Mr. David

19· ·Novak, remained on the team after the sale, the

20· ·operations remained consistent, the name and the

21· ·type of entertainment offerings were consistent

22· ·with prior conduct.

23· · · · · · · ·Now, on April 22nd, 2026, this Board

24· ·approved of an offer in compromise to resolve the

25· ·April 2026 summary suspension, and that required
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·1· ·the submission of an amended security plan to

·2· ·simply add new agreed-upon terms.· And the Board

·3· ·lifted the suspension before the security plan

·4· ·was submitted at the request of the parties.

·5· · · · · · · ·The District, after receiving a copy

·6· ·of the security plan, raised its concerns about

·7· ·missing· terms· to· licensee’s· counsel· several

·8· ·times, but the requested changes were not made

·9· ·and responses were not given.· So the District

10· ·filed this objection with the Board.

11· · · · · · · ·And I’d like to briefly go through

12· ·some of the key terms we are concerned that are

13· ·missing from the 2024 OIC, which is a portion of

14· ·term 1A which prohibits promoters from hosting

15· ·private· events;· a· provision· from· 1B· about

16· ·searching· patrons· that· exit· and· re-enter,

17· ·especially if they are there for a private event

18· ·earlier; 1F, which requires the establishment to

19· ·call MPD in the event of offensive physical

20· ·contact every time, not as necessary, which is

21· ·what it says in the current security plan; and it

22· ·requires incident reports and notice to ABCA,

23· ·which is critical for ABCA to complete their

24· ·investigations.

25· · · · · · · ·We also noted missing language from
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·1· ·1G and 1H, which require cooperation with MPD and

·2· ·ABCA, and 1L, which requires retraining annually

·3· ·and within 30 days of a new hire.· All of these

·4· ·terms are missing from the current security plan

·5· ·that was submitted after the 2026 OIC was signed,

·6· ·and we believe that these address significant

·7· ·operational issues that were evident in 2026 and

·8· ·that the 2026 OIC intended to simply add terms to

·9· ·that pre-existing security plan.

10· · · · · · · ·So there are two reasons specifically

11· ·why the security plan language required by the

12· ·2024 OIC should be part of the current security

13· ·plan.· First, when we presented the 2026 OIC to

14· ·this Board for approval, licensee’s counsel made

15· ·several representations that the security plan

16· ·language from 2024 was applicable and would be

17· ·integrated.· This was the only aspect of the OIC

18· ·that members of this Board had questions about,

19· ·and counsel reassured this Board three times that

20· ·the 2024 OIC still applies.· The Board approved

21· ·the OIC based on these promises because the

22· ·language of the security plan required by the

23· ·2024 OIC is necessary for key aspects of the 2026

24· ·OIC to be effective.

25· · · · · · · ·If we would review the transcript,
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·1· ·I’ll just pull a couple of quotes.· They stated

·2· ·that their client had informed counsel that they

·3· ·were subject to a certain security provision

·4· ·provided by a prior offer in compromise and were

·5· ·going to work to implement the procedures in this

·6· ·new offer in compromise.· That’s on page 23 of

·7· ·the transcript, lines 17 to 24.

·8· · · · · · · ·On page 28, lines 8 to 15, their

·9· ·counsel said they understand that both agreements

10· ·have to be followed.· And, again, on page 29,

11· ·around lines 3 through 8, they said they will

12· ·incorporate· the· provisions· required· by· both

13· ·offers· in· compromise.· · It· is· after· this

14· ·representation to this Board that the Board

15· ·approved of our offer in compromise in April.

16· · · · · · · ·Second, there is language in the 2026

17· ·offer in compromise that indicates that we had

18· ·agreed that the preexisting security plan would

19· ·remain in place and new terms would simply be

20· ·added or, if there was a conflict, the new terms

21· ·would supplant.· So we agreed that the licensee

22· ·would· ·submit· ·an· ·amended· ·security· ·plan

23· ·incorporating the terms.· We used the term

24· ·amended to indicate that there was already a

25· ·document on file.
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·1· · · · · · · ·The· OIC· also· specified· that· the

·2· ·security plan would include new terms.· So we

·3· ·didn’t ask them to delete any terms.· We didn’t

·4· ·ask them to create a new security plan.· We

·5· ·simply asked them to add new terms to their

·6· ·security plan.

·7· · · · · · · ·And after the District filed their

·8· ·objections, respondent filed a response, so I’d

·9· ·like to take a moment just to address those

10· ·arguments that they made.· First, they emphasized

11· ·that D.C. code does not require security plans to

12· ·maintain specific terms when it’s amended, and

13· ·that’s true.· It’s the Board’s order approving

14· ·the 2024 OIC and, again, approving the 2026 OIC

15· ·which required the maintenance of a security plan

16· ·with specific terms.

17· · · · · · · ·Second, respondent asserted that the

18· ·Board’s order deeming the 2026, quote, the entire

19· ·agreement of the parties, end quote, means that

20· ·the 2026 OIC no longer applies.· And, first, that

21· ·is not language from the OIC.· That’s language

22· ·that the Board put in its order.· The parties did

23· ·not negotiate that term and, therefore, did not

24· ·come to a common understanding of the meaning of

25· ·that term.
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·1· · · · · · · ·Second,· that· is· a· very· common

·2· ·contract term called an integration clause.· That

·3· ·simply· means· that· this· written· and· signed

·4· ·contract is a complete agreement on that subject

·5· ·matter on that pending case.· So any terms

·6· ·proposed during negotiation in writing or orally

·7· ·are not binding.· So that does not reach back to

·8· ·prior· agreements· but· other· subject· matters,

·9· ·which, in this circumstance, would be the 2024

10· ·OIC.

11· · · · · · · ·If this were accepted, respondent’s

12· ·interpretation of the entire agreement of the

13· ·parties, then every agreement

14· ·between two parties, regardless of the subject

15· ·matter or the timing, would invalidate every

16· ·prior contract just by virtue of their identity.

17· ·This also conflicts with respondent’s agreement

18· ·to insert new terms into the amended security

19· ·plan because that implies a preexisting security

20· ·plan.

21· · · · · · · ·Finally, respondent has emphasized

22· ·that the 2024 OIC was signed by a prior owner,

23· ·and that's true.· But respondent’s counsel,

24· ·again, stated before the Board that it understood

25· ·it was subject to that prior OIC agreement, and
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·1· ·that OIC agreement led to the filing of a

·2· ·security plan, which is maintained in ABCA’s

·3· ·files, that they again agreed that they would

·4· ·continue to follow.

·5· · · · · · · ·And the prior OIC terms, we believe,

·6· ·are still relevant to the new owner's operations

·7· ·because the establishment has maintained the same

·8· ·name,· same· management,· same· entertainment

·9· ·offerings, and same reputation.· I'd like to note

10· ·that the license transfer did not include any

11· ·substantial changes that would indicate that the

12· ·new owner sought to divorce itself from the prior

13· ·operations.

14· · · · · · · ·In closing, Throw Social has failed

15· ·to maintain a security plan that is compliant

16· ·with this Board's requirements that are expressed

17· ·in this Board's orders approving both the 2024

18· ·and 2026 OICs.· Throw Social told this Board that

19· ·it would incorporate the provisions required by

20· ·both offers in compromise and has failed to keep

21· ·its word.

22· · · · · · · ·The District, therefore, respectfully

23· ·requests that this Board issue a notice to Throw

24· ·Social to file a compliant security plan within

25· ·15 days or risk suspension.· Thank you.
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·1· · · · · · · ·CHAIRPERSON ANDERSON:· Thank you, Ms.

·2· ·Mietus.· And I think, before I ask you some

·3· ·questions,· Mr.· Mixon,· this· was· a· summary

·4· ·suspension hearing and there was an offer in

·5· ·compromise· that· was· provided· to· the· Board

·6· ·because, apparently, it appears that the parties

·7· ·agreed· what· the· terms· were· to· allow· the

·8· ·establishment to be reopened.· And it appeared

·9· ·that there is disagreement about what the offer

10· ·in compromise should have stated.

11· · · · · · · ·So I guess a question I'll ask you

12· ·for the government, I mean, since there is no

13· ·agreement, should the parties, should the Board

14· ·just void the offer in compromise and we move

15· ·back to a summary suspension in the sense that

16· ·the establishment should be closed because there

17· ·is no agreement and then we should have a

18· ·hearing?· What's the government's position on the

19· ·Board just revoking the offer -- voiding the

20· ·offer in compromise because there's disagreement

21· ·between the parties about what the terms were and

22· ·just move to a hearing?

23· · · · · · · ·AAG MIETUS:· Yes, Mr. Chair.· I agree

24· ·that's a viable option.· Of course, that's not in

25· ·the establishment's best interest.· However, we
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·1· ·are dealing with a contract where it appears

·2· ·there was no meeting of the mind, so that is

·3· ·proper.

·4· · · · · · · ·CHAIRPERSON ANDERSON:· And another

·5· ·option, could the Board just not do anything

·6· ·currently and will issue a show cause for failure

·7· ·to comply with the OIC security terms and that we

·8· ·just move to a show cause hearing on that matter?

·9· · · · · · · ·AAG MIETUS:· Yes, that's absolutely

10· ·another option under the code.· I just believe

11· ·that the citation from 25-836(d)

12· ·is the most direct route to compliance.· That

13· ·would give them 15 days to get the security plan

14· ·in compliance.· Again, the --

15· · · · · · · ·CHAIRPERSON ANDERSON:· I'm sorry.

16· ·What's the section again, please?

17· · · · · · · ·AAG MIETUS:· 25-836(d).

18· · · · · · · ·CHAIRPERSON· ANDERSON:· · So· what's

19· ·836(d)?· What is that specific --

20· · · · · · · ·AAG MIETUS:· So it provides that the

21· ·Board, when it finds that a current or amended

22· ·security plan is not in compliance with the

23· ·requirements on file with the Board, which could

24· ·mean the code and the requirements in the code,

25· ·it could mean OICs that are preexisting, then
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·1· ·it's· the· Board's· right· to· issue· an· order

·2· ·notifying the establishment and to give them 15

·3· ·days to remedy that.· And if that is not done

·4· ·within 15 days, the Board may suspend their

·5· ·license.

·6· · · · · · · ·CHAIRPERSON· ANDERSON:· · Any· other

·7· ·arguments the government wish to make before I

·8· ·turn to Mr. Mixon?

·9· · · · · · · ·AAG MIETUS:· I did want to note one

10· ·last aspect of the 2026 OIC that points directly

11· ·to the 2024 OIC is we incorporated a term,

12· ·capital P, capital E, Private Events.

13· ·That· is· the· term· that· raised· this· Board's

14· ·questions last time we discussed the 2026 OIC.

15· ·And in the 2026 OIC, we had stated some terms

16· ·about how private events need to operate, and

17· ·that was based on a prior definition and prior

18· ·understanding of private events that is in the

19· ·2024 OIC and then was in the security plan that

20· ·predated the current one we're discussing.

21· · · · · · · ·CHAIRPERSON ANDERSON:· Mr. Mixon,

22· ·what's the dispute?

23· · · · · · · ·MR. MIXON:· Thank you, Mr. Chair.

24· ·Respondent or licensee's position is that it has

25· ·fulfilled all responsibilities with respect to
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·1· ·the 2026 OIC that resolved that aforementioned

·2· ·summary suspension.· It did, in fact, file a

·3· ·security plan with the Board that both complies

·4· ·with the suite of new terms established by the

·5· ·2026 OIC to resolve summary suspension, as well

·6· ·as all requirements under 25-836 for a minimally

·7· ·compliant security plan.

·8· · · · · · · ·Further, that the OAG's position that

·9· ·the 2024 OIC remained in effect is not supported

10· ·by the code.· D.C. Code 25-836(f) states a

11· ·licensee· may· amend· or· replace· an· existing

12· ·security plan on file with the Board by filing a

13· ·new security plan that is compliant with this

14· ·section.· Licensee· performed this responsibility

15· ·and filed a new security plan that met all eight

16· ·requirements of 25-836(g) that lays out -- rather

17· ·E -- that lays out the eight sections, types of

18· ·terms, and provisions that a security plan should

19· ·have.· Upon review, it will show that it has

20· ·everything· ·from· ·the· ·conflict· ·resolution

21· ·provisions through the procedures for preserving

22· ·a crime scene that's required for a security

23· ·plan.

24· · · · · · · ·Respondent objected because at no

25· ·point in the text of the 2026 OIC that this Board
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·1· ·approved did it state that the 2024 OIC would

·2· ·remain in effect.· The entire agreement, as

·3· ·construed, asks for the filing of an amended

·4· ·security plan that incorporates new terms.· That

·5· ·security plan was filed, it was amended, and it

·6· ·replaced the old security plan that was in effect

·7· ·following that 2024 OIC.· That is what the code

·8· ·calls for, the replacement of old security plans

·9· ·with new security plans, either at the discretion

10· ·of a licensee when their procedures change or

11· ·when· required· pursuant· to· Board· orders· or

12· ·agreements.

13· · · · · · · ·That agreement was fulfilled.· It did

14· ·not state that the older security plan in its

15· ·terms would survive.· It said that it would be

16· ·amended with a new security plan, which has

17· ·happened here.· Any concerns that maybe had as to

18· ·whether this current security plan is sufficient

19· ·are· necessary,· both· in· that· it· meets· the

20· ·requirements of 836(e), which the Board policy is

21· ·always to approve security plans that do meet

22· ·that minimum threshold and object only when

23· ·somehow some part of 836(e) is not satisfied.

24· ·That's· · not· · the· · case· · here.

25· · · · · · · ·Also, at no point in negotiating the
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·1· ·terms of this new security plan was there any

·2· ·discussion substantively of mention of the 2024

·3· ·OIC.· The respondent, the licensee, entered into

·4· ·this agreement understanding that this would be

·5· ·the new security plan it would offer.· And it's

·6· ·extremely· robust· in· that· it· features· terms

·7· ·lettered A through O, all of which it has

·8· ·implemented and trained its personnel on.

·9· · · · · · · ·It was the respondent's intention and

10· ·which it performs to have a new agreement.· It's

11· ·met its responsibility, and there's no authority

12· ·stating that old security plans survive once they

13· ·have been amended by a new security plan.· And

14· ·OIG objected to this, but it is true that the

15· ·2024· OIC· was· signed· by· entirely· different

16· ·ownership.· That was an OIC entered into as a

17· ·result of an action based on a different owner's

18· ·conduct.· And then this owner, who took control

19· ·of the license this year, entered into the 2026

20· ·April OIC, which was based on conduct of its own

21· ·self under its own management.· It's under its

22· ·own decision making.· And so this OIC is, in

23· ·addition to complying with law, actually geared

24· ·towards the operations under this licensee owner.

25· ·So it's more effectively catered to address the
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·1· ·security needs that have been established by the

·2· ·record for this ownership.

·3· · · · · · · ·CHAIRPERSON ANDERSON:· The problem

·4· ·that I'm having is that, as both parties are

·5· ·aware, the Board is not involved in offer in

·6· ·compromise.· The Board doesn't negotiate offer in

·7· ·compromise.· So when it's presented to the Board,

·8· ·the Board accepts it.· We will ask questions; and

·9· ·we either accept it, reject it.· If the Board

10· ·rejects the offer in compromise, then the summary

11· ·hearing, we move to a hearing.

12· · · · · · · ·But so the problem that I'm having,

13· ·I'm not quite sure what is it I can do if the

14· ·parties are not on board what the offer in

15· ·compromise is.· Outside of the fact that we can

16· ·avoid our vote to accept the offer in compromise,

17· ·and then we move back to a summary suspension

18· ·hearing, or maybe the Board can, we can have a

19· ·show-cause hearing to say that it's not in

20· ·compliance.

21· · · · · · · ·But I'm not sure if the Board is in a

22· ·position right now to opine because we're not

23· ·part of the negotiation.· These are the terms

24· ·that the parties presented to us, and it appears

25· ·that the parties are not in agreement what the
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·1· ·actual terms of offer in compromise are.

·2· · · · · · · ·And I think just to correct you, Mr.

·3· ·Mixon, as you're aware that, you should be aware

·4· ·that the Board orders, they do not become null

·5· ·and void because we have a new owner.· So

·6· ·whatever· Board· order,· whatever· settlement

·7· ·agreement that existed prior to the ownership

·8· ·change, it stays with the license.· So if there

·9· ·was an offer in compromise with the security plan

10· ·with the old owner, that still remains with the

11· ·new owner, unless the parties specifically agree

12· ·that we're going to void the offer in compromise

13· ·-- I'm sorry -- the previous security plan and

14· ·develop a new one.

15· · · · · · · ·So I think that, Mr. Mixon, what is

16· ·your position?· What's your client's position on

17· ·the Board vacating the offer in compromise?

18· ·Because clearly, there is, it doesn't appear that

19· ·there was an agreement between the parties what

20· ·it is that they agreed to for the Board to lift

21· ·its· summary· suspension· here,· the· summary

22· ·suspension.· And so, therefore, if there is no

23· ·agreement, then there is no offer in compromise,

24· ·and so the Board then should vote to void our

25· ·vote, I think you said it was April 22nd, to
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·1· ·approve this offer in compromise, and then we

·2· ·move to the establishment will be closed.· And

·3· ·then· we· move· towards· a· summary· suspension

·4· ·hearing.

·5· · · · · · · ·What's your position?· What is it

·6· ·that you're asking the Board to do in response to

·7· ·the government's position?

·8· · · · · · · ·MR. MIXON:· Yes.· Two points, Mr.

·9· ·Chair.· With respect to the first, what remedy is

10· ·appropriate in this instance, if the Board finds

11· ·the licensee has not performed his responsibility

12· ·to file a compliance security plan, there's

13· ·already a procedure in place in the 2026 OIC that

14· ·addresses this.· It's that failure, I quote,

15· ·failure to file the amended security plan with

16· ·the ABC Board shall be a violation of D.C. Code

17· ·25-823(a)(6).· That calls for a show cause

18· ·charge.

19· · · · · · · ·The question here is not whether was

20· ·the offer in compromise legitimate in the first

21· ·instance,· it· was· whether· it's· the· Board's

22· ·position· · that· · licensee· · performed· · his

23· ·responsibilities.· We maintain that we have in

24· ·that the security plan before the Board executes

25· ·all terms explicitly defined in that OIC, which
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·1· ·we invite the Board to review and interrogate

·2· ·whether it does and whether it meets the minimum

·3· ·requirements of a security plan under 836(e).

·4· · · · · · · ·But if in whatever instance the Board

·5· ·finds that it has not, then the filing of the

·6· ·show cause would be the more appropriate remedy

·7· ·than vacating the entire offer in compromise,

·8· ·which was entered into between both parties for

·9· ·all the words on the page with full understanding

10· ·and appreciation, and has addressed all policy

11· ·concerns that gave rise to the underlying summary

12· ·suspension.

13· · · · · · · ·CHAIRPERSON ANDERSON:· But there's an

14· ·option the government is asking for you to amend,

15· ·I think pursuant to 25-836(d).· That's the

16· ·provision that was mentioned by the government to

17· ·say that, okay, you have 15 days to amend it.

18· ·What's your position regarding amending it within

19· ·15 days?· And I guess if it's not amended within

20· ·15 days, then I guess the next option would be

21· ·there's a show cause hearing.· So what's your

22· ·position on what is it that was stated on the

23· ·relevancy of 25 -- and I don't have the provision

24· ·in front of me, I don't have it for me to read,

25· ·so I'm just going by the representation by the
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·1· ·government that 25-836(d) is applicable here.

·2· · · · · · · ·MR. MIXON:· I don't disagree.· If the

·3· ·Board makes the finding that this OIC does not --

·4· ·the licensee has not met its obligations with

·5· ·respect to either the OIC or the code on security

·6· ·plans, then the Board is fully empowered to issue

·7· ·that notice and licensee would obviously promptly

·8· ·comply as required.

·9· · · · · · · ·But in that the code seems to be --

10· ·836(f) seems to be extremely clear that the

11· ·filing of new security plans replaces prior

12· ·security plans, then we invite the Board to look

13· ·at that, which clearly points to that the older

14· ·OIC, which was required at one time, is no longer

15· ·required because it called for a security plan

16· ·that has since been amended and replaced.· And

17· ·the new OIC that was entered into does not direct

18· ·the licensee to maintain those terms of that

19· ·older OIC; it calls for them to be replaced.· And

20· ·this is a confusing scene in the specifics of

21· ·certain terms, which directly overwrite parallel

22· ·terms on the same issues from the 2024 OIC.

23· · · · · · · ·CHAIRPERSON ANDERSON:· And forgive me

24· ·if I'm not following, but it appears that there

25· ·is a fundamental disagreement between the parties
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·1· ·about what is it that the OIC requires.· So I'm

·2· ·not sure if it's -- is it just a disagreement

·3· ·regarding whether or not the security plan is --

·4· ·yes, I'm going to come back to you, ma'am.

·5· ·Correct me if I'm wrong. I'm not sure it's a

·6· ·disagreement whether or not the security plan is

·7· ·legally sufficient or that there's a fundamental

·8· ·disagreement between the parties about what what

·9· ·the· agreement· required.· · Was· the· agreement

10· ·required that we amend the previous Board order

11· ·or that we replace this Board order with a new

12· ·security plan?· And that's what I'm hearing, so

13· ·someone please correct me if this is my wrong

14· ·interpretation.

15· · · · · · · ·And I'm going to give the Board an

16· ·opportunity to ask questions, if they so desire.

17· ·So, Ms. Mietus, I think you wanted to respond.

18· · · · · · · ·AAG MIETUS:· Yes.· Just to clarify on

19· ·that point, there are two points of contention,

20· ·but it's almost like two tiers.· The first tier

21· ·being· whether· or· not· the· 2024· Board· order

22· ·approving the 2024 OIC still applies to the

23· ·license.· And secondary to that is whether the

24· ·parties had agreed at the time of the 2026 OIC

25· ·that those terms that generated the security plan
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·1· ·that they had in place on the night of the

·2· ·summary suspension would be carried through after

·3· ·adding the new terms in the 2026 OIC.

·4· · · · · · · ·So it's a double-pronged issue.  I

·5· ·think it would be incredibly helpful for the

·6· ·Board to determine at least whether or not the

·7· ·2024 OIC and that Board order still applies to

·8· ·the licensee just for their clarification.

·9· · · · · · · ·CHAIRPERSON ANDERSON:· Well, there's

10· ·a Board's position that the Board order doesn't

11· ·become null and void by because we have a new

12· ·owner.· So that initial Board order is still

13· ·applicable to the license unless there is another

14· ·order that specifically states that we are going

15· ·to amend that Board order or that security plan

16· ·and replace it with new terms.

17· · · · · · · ·So· the· Board· order· is· still

18· ·applicable.· So the Board order that was agreed

19· ·to by the old owner, it's still applicable.

20· ·That's· the· Board's· position.· · That's· still

21· ·applicable.· The Board order is still -- unless

22· ·this new summary, this new offer in compromise

23· ·specifically states that it will be replaced by

24· ·this new Board order.· And I think that it

25· ·appears that's where the disagreement lies, I
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·1· ·think.

·2· · · · · · · ·MR. MIXON:· We don't disagree that

·3· ·Board orders remain in effect, unless amended.

·4· ·And here, functionally, that's what's happened.

·5· ·The 2024 OIC called for the filing of a security

·6· ·plan that had certain terms. That prior owner did

·7· ·perform· that· obligation,· and· this· licensee

·8· ·inherited those terms.· But with the filing of

·9· ·the 2026 plan, it called for the filing of a new

10· ·security· plan,· which· then· effectively· does

11· ·replace the requirements under the prior Board

12· ·order.

13· · · · · · · ·25-836(f)· ·establishes· ·that· ·new

14· ·security plans replace old security plans. That

15· ·licensee was subject to it for as long as they

16· ·had that security plan; that was correct.· And

17· ·then they were required to have a new security

18· ·plan, and the new security plan had to have two

19· ·things, the suite of terms lettered 1A through 1O

20· ·in the 2026 OIC and all requirements 1 through 8

21· ·of 25-836(e).· And it has both of those.

22· · · · · · · ·CHAIRPERSON ANDERSON:· Any questions

23· ·by any Board members?· Go ahead, Ms. Quinn.

24· · · · · · · ·MEMBER· QUINN:· · Mr.· Mixon,· the

25· ·language you read --
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·1· · · · · · · ·CHAIRPERSON ANDERSON:· I think you

·2· ·get a little bit closer to the microphone,

·3· ·please.

·4· · · · · · · ·MEMBER QUINN:· Yes.· Mr. Mixon, can

·5· ·you hear me?

·6· · · · · · · ·MR. MIXON:· Yes.

·7· · · · · · · ·MEMBER QUINN:· Okay.· The language

·8· ·you read to us, are you suggesting that that

·9· ·should be interpreted to mean there would be no

10· ·circumstance under which an agreement could be

11· ·amended and just kind of within itself?· You have

12· ·the original agreement, we're going to make an

13· ·amendment.· Are you saying that that cannot

14· ·happen under this direction or that that cannot

15· ·happen specific to this set of circumstances?

16· · · · · · · ·MR.· MIXON:· · To· clarify,· are· we

17· ·referring to the amendment of the security plan

18· ·that was required by the 2024 agreement?

19· · · · · · · ·MEMBER QUINN:· I think what I'm

20· ·referring to is the language you read to us.· If

21· ·I understood you correctly you were using that to

22· ·to suggest that it's not that the proper next

23· ·step is to replace the old agreement with a brand

24· ·new agreement, right? And what I was trying to

25· ·reconcile is are you saying that that is always
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·1· ·the case or that is the case just for this

·2· ·specific instance? Because if you're saying it's

·3· ·always the case, then that would mean that in no

·4· ·circumstances, under no circumstances, will we be

·5· ·able to direct a licensee to amend a security

·6· ·agreement without actually creating a brand new

·7· ·agreement?

·8· · · · · · · ·MR. MIXON:· Yes.· I would say, in all

·9· ·circumstances, the plain reading of 25-836(f)

10· ·calls for the filing of new security plans.· Let

11· ·me go back to that language.· May amend or

12· ·replace an existing security plan on file with

13· ·the Board by filing a new security plan that is

14· ·compliant with this section.· That requirement is

15· ·that a new security plan be submitted and it may

16· ·have substantially different terms from the prior

17· ·security plan, but, so long as it is compliant

18· ·with 25-836, it has all eight of the required

19· ·types of provisions and the specifics of those

20· ·provisions are not called for by the statute.

21· ·It's just that they have provisions that address

22· ·all eight.· Then it is compliant and it replaces

23· ·the old OIC, I mean, old security plan and

24· ·licensee is no longer subject to that replaced

25· ·security plan.
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·1· · · · · · · ·MEMBER QUINN:· Okay.· Thank you. And,

·2· ·Ms. Mietus, can you remind us, what is it

·3· ·specifically that you believe to be the harm with

·4· ·replacing· the· old· agreement· with· this· new

·5· ·agreement?· Is it that you believe that there are

·6· ·specific provisions that are missing or is there

·7· ·something else?

·8· · · · · · · ·AAG MIETUS:· Yes.· So there are six

·9· ·security plan terms from the 2024 OIC, not

10· ·necessarily the entire term, but aspects of it.

11· ·And the one we are most concerned about, which is

12· ·actually a fact that came up in the Board's

13· ·hearing about the 2026 OIC is whether promoters

14· ·can host private events.· So private events was

15· ·created as a term of art for the security plan in

16· ·the first OIC, and 1A of that OIC explicitly

17· ·prohibits promoters from hosting them because our

18· ·concern was that promoter events are open to the

19· ·public and we had agreed that private events are

20· ·not subject to the full wanding and bag search

21· ·procedure that we usually expect from a public

22· ·event.· So that's one.

23· · · · · · · ·Another one is 1B about searching

24· ·patrons that remain on the premises after a

25· ·private event when the establishment opens to the
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·1· ·public.· That was directly related to the summary

·2· ·suspension in 2024, but that's an ongoing concern

·3· ·about security and weapons being brought in

·4· ·because,· again,· this· year· we· had· another

·5· ·stabbing.

·6· · · · · · · ·The other ones are 1F, 1G, 1H, and

·7· ·1L.· Those all concern what staff are expected to

·8· ·do.· Number one is that staff need to call MPD

·9· ·anytime there's offensive physical contact or a

10· ·weapon.· In their current security plan, they

11· ·say, quote, as necessary, which then puts that

12· ·judgment into the licensee's hands, which is

13· ·incredibly concerning because they could be in a

14· ·position where they decide, oh, we don't need to

15· ·call· MPD· because· we· don't· think· it's· that

16· ·serious, but that could be a matter that you need

17· ·MPD to respond to for the safety of everybody.

18· · · · · · · ·We also don't have a provision that

19· ·requires incident reports and notices to ABCA.

20· ·Those· ·are· ·essential· ·aspects· ·of· ·ABCA's

21· ·investigatory process.· Getting those incident

22· ·reports can help us identify the staff that are

23· ·included in the incident, staff that may have

24· ·more information.

25· · · · · · · ·Then, of course, the requirement to
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·1· ·have staff cooperate with MPD and ABCA and

·2· ·retraining them annually and within 30 days of a

·3· ·new hire.· The annual retraining, obviously, is

·4· ·essential.· You know, memories fade.· There may

·5· ·be changes in operations that occur throughout a

·6· ·year that are inconsistent with the security

·7· ·plan, so it's incumbent upon the licensee to

·8· ·revisit their security plan, revisit terms that

·9· ·they agreed to, that the Board has ordered them

10· ·to follow every year with their employees so that

11· ·they are actually following it.· I mean, that

12· ·last term is genuinely in the best interest of an

13· ·establishment at all times, but, truly, our

14· ·greatest concern is about promoter events and

15· ·their disregard for how we define private events

16· ·earlier.

17· · · · · · · ·MEMBER QUINN:· Thank you for that. So

18· ·just to make it plain for the record, it's your

19· ·position that when Mr. Mixon presents to the

20· ·Board that the agreement, the new agreement

21· ·essentially incorporates, it satisfies all the

22· ·old· provisions,· he's· either· wrong· or· being

23· ·disingenuous.· Is that the bottom line here?

24· · · · · · · ·AAG MIETUS:· Yes.· I have reviewed

25· ·the current security plan and highlighted where
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·1· ·the terms are missing, and it is certainly

·2· ·compliant with their agreement in 2026 to add new

·3· ·terms, but it's breaching the 2024 Board order on

·4· ·the 2024 OIC.· And, again, that goes into our

·5· ·understanding when we went into the 2026 OIC

·6· ·because we were reading the security plan that

·7· ·came with our case report that applied to the

·8· ·establishment on the night, and we said amend to

·9· ·add new terms.· To amend and to replace are two

10· ·completely different things, and that's why the

11· ·code section that Mr. Mixon has been citing

12· ·separates those two.· They say amend or replace.

13· · · · · · · ·MEMBER QUINN:· Okay.· Thank you for

14· ·that.· · Mr.· Chair,· nothing· further· for· me.

15· · · · · · · ·CHAIRPERSON ANDERSON:· Thank you.

16· ·Any other questions by any of the Board members?

17· ·Go ahead, Mr. Meadows.

18· · · · · · · ·MEMBER MEADOWS:· Yes.· Ms. Mietus, in

19· ·the OIC, it was agreed to that the security

20· ·camera system would contain at least 26 security

21· ·cameras.· That was a number that was agreed to.

22· ·On· the· plan· that· I· see,· there· is· no

23· ·identification of a number of cameras.· Is that

24· ·an issue that you have also?

25· · · · · · · ·AAG MIETUS:· I have been looking
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·1· ·exclusively at the 2024 OIC, but if that's an

·2· ·issue that the Board has identified I'd happily

·3· ·return and review it against the 2026 OIC as

·4· ·well.· We have been told by our investigators

·5· ·that the establishment has been working with him

·6· ·to place cameras as needed, and they are in a

·7· ·good spot in terms of physical compliance with

·8· ·that term.

·9· · · · · · · ·MEMBER MEADOWS:· Thank you very much.

10· ·Thank you, Chairman.

11· · · · · · · ·CHAIRPERSON ANDERSON:· Thank you.

12· ·Any other questions by any of the Board members?

13· ·I'm trying to get a -- go ahead, Mr. Turner.

14· · · · · · · ·MEMBER TURNER:· Mr. Mixon, is your

15· ·contention· that· the· ‘24· order· of· offer· in

16· ·compromise said shall submit a security plan to

17· ·be a new plan?

18· · · · · · · ·MR. MIXON:· To be clear, the 2024?

19· · · · · · · ·MEMBER TURNER:· Yes.

20· · · · · · · ·MR. MIXON:· The Board’s indulgence,

21· ·let me read the relevant section.· Yes.· That

22· ·offer of 2024 reads respondent shall submit a

23· ·security plan to ABCA and the Office of the

24· ·Attorney General, and it would be reviewed by the

25· ·Board.· So, yes, that was, I guess, the first
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·1· ·plan that they had.

·2· · · · · · · ·MEMBER TURNER:· So that's a starting

·3· ·point.· So then if we move to ‘26, it says the

·4· ·respondent shall submit an amended security plan.

·5· ·So this would be amending the prior one, correct?

·6· · · · · · · ·MR. MIXON:· That is correct, yes,

·7· ·with a new suite of terms.

·8· · · · · · · ·MEMBER TURNER:· But not replacing.

·9· ·It's amending and, in effect, it's a new one that

10· ·they combined, correct?

11· · · · · · · ·MR. MIXON:· I mean, amendment of

12· ·security plans, as set forth by 25-836, is that,

13· ·provided that it is compliant, the security plan

14· ·can state any number of different things, which,

15· ·in· effect,· permits· any· amendment· to· be  a

16· ·full-sale· replacement,· provided· that· it· is

17· ·otherwise capturing what was intended by the

18· ·construction of 836, that it have a certain set

19· ·of types of procedures.

20· · · · · · · ·MEMBER TURNER:· So your contention is

21· ·not that the old one carries forward amended, but

22· ·that a new one created compliant with basic

23· ·requirements and the items laid out becomes a new

24· ·one.· So the provisions of the old one are no

25· ·longer considered.
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·1· · · · · · · ·MR. MIXON:· That is correct, and that

·2· ·has· been· Board· practice· on· security· plans.

·3· ·Generally, the Board rarely, if ever, objects to

·4· ·the substance of a security plan, just whether

·5· ·that it meets whatever basic requirements are

·6· ·laid out in 836 or that it meets what was set by

·7· ·the offer in compromise that ordered the filing

·8· ·of a new amended security plan.

·9· · · · · · · ·MEMBER TURNER:· Okay.· So now to the

10· ·government, the government contends that the one

11· ·in ‘24 shall be amended and all the provisions in

12· ·‘24· carry· forward· into· an· amended· revised

13· ·version; is that correct?

14· · · · · · · ·AAG MIETUS:· Yes, Mr. Turner, that is

15· ·correct.· And there is, to my knowledge, one

16· ·explicit term that conflicts, and that was an

17· ·aspect that we had both recognized, and that's

18· ·about the number of security personnel· on staff

19· ·during late-night events.· Previously, it was

20· ·eight every time, but we had updated that to

21· ·permit one for every 50 patrons.· That is the

22· ·only direct conflict, to my knowledge, and that's

23· ·a· conflict· that· we· had· addressed· during

24· ·negotiations, and that is clear.

25· · · · · · · ·There· are· no· other· conflicts,
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·1· ·especially in the terms that I'm concerned about,

·2· ·that the District has flagged.· There's no

·3· ·conflicts there.· These are things that can

·4· ·simply be added and would not change any of their

·5· ·obligations because those terms are from a Board

·6· ·order that applies to the licensee regardless of

·7· ·later Board orders.

·8· · · · · · · ·MEMBER TURNER:· Okay.· And I think

·9· ·the chair pointed out at the beginning that we're

10· ·not involved in negotiations of these.· We just

11· ·have to look at what does the wording say and

12· ·what law applies.· But thank you for that

13· ·clarification.

14· · · · · · · ·CHAIRPERSON ANDERSON:· All right.

15· ·Mr. Mixon, I mean, do the parties have access to

16· ·the transcript?

17· · · · · · · ·AAG MIETUS:· From the prior hearing?

18· · · · · · · ·CHAIRPERSON ANDERSON:· Yes.

19· · · · · · · ·AAG MIETUS:· Yes --

20· · · · · · · ·CHAIRPERSON ANDERSON:· Regarding this

21· ·offer in compromise.

22· · · · · · · ·AAG MIETUS:· Yes, I can present it.

23· · · · · · · ·CHAIRPERSON ANDERSON:· Because, Mr.

24· ·Mixon, if you have that, to go back to page 28,

25· ·and I think that Board Member Quinn had had some
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·1· ·concerns.· And she had asked you, she had asked

·2· ·for clarification because I think there were some

·3· ·issues regarding your client's interpretation of

·4· ·the offer in compromise because, clearly, even

·5· ·during the hearing, there were misunderstandings

·6· ·of what the offer in compromise was, at least by

·7· ·your clients.· And there was some representation

·8· ·that you had put on the record, Mr. Mixon, in the

·9· ·transcript.

10· · · · · · · ·If you have the transcript, if you

11· ·look at line starting, well, I guess line two,

12· ·where Ms. Quinn had asked a question, and then

13· ·your response and the government's response on

14· ·page 28.· So if you have that, maybe you can

15· ·review that to see if that changes your -- if you

16· ·have a different position today than what was

17· ·stated at the day of the hearing.

18· · · · · · · ·But I think one of the questions, Mr.

19· ·Mixon, I think part of the issue is, like, should

20· ·the Board vacate the offer in compromise since

21· ·there is disagreement regarding the parties?  I

22· ·mean, what is it you want the Board to do, Mr.

23· ·Mixon?· I mean, the government objects to the

24· ·offer, to the security plan that was provided,

25· ·because they're saying that it is not consistent
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·1· ·with the offer in compromise.· The government's

·2· ·position is that, okay, fine, you have 15 days to

·3· ·comply and to give you 15 days to comply, and I

·4· ·guess if you don't comply within 15 days, I guess

·5· ·my assumption is that we would have a show cause

·6· ·hearing because you're not in compliance with a

·7· ·Board order.· So if there are provisions there --

·8· ·or what is it that you're asking the Board to do

·9· ·today?· Yes, what is it you're asking the Board

10· ·to do because, as I stated before, we're not

11· ·going· ·to· ·interpret· ·what· ·the· ·parties'

12· ·understanding of the offer in compromise is.· The

13· ·parties have to tell us what the offer in

14· ·compromise is because we can't interpret what was

15· ·meant.· · · · · · · · So the government is saying

16· ·that· our· interpretation· of· the· offer· in

17· ·compromise· ·is· ·not· ·consistent· ·with· ·your

18· ·interpretation.· And so the government is saying

19· ·the same to us today is that, because it's not in

20· ·compliance, there's a provision of the law 25-

21· ·836(d) that says you have 15 days to be in

22· ·compliance.· If you don't comply in 15 days, then

23· ·I guess we go to a show cause hearing.· So we can

24· ·either do that or we could just void the offer in

25· ·compromise -- I'm sorry -- void the offer in
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·1· ·compromise and reinstate the summary suspension

·2· ·hearing, the summary suspension; and, therefore,

·3· ·that says that the establishment would be closed

·4· ·immediately.· And then we have to go back to a

·5· ·hearing and schedule a hearing.

·6· · · · · · · ·So what is it that you're asking?

·7· ·What's your suggestion to the Board of the way

·8· ·that we should move forward as options?

·9· · · · · · · ·MR.· MIXON:· · The· primary· request

10· ·applicant or, rather, licensee is making is that

11· ·the Board look at the construction, what is

12· ·written in the 2026 offer in compromise, and the

13· ·requirements· · under· · 25-836,· · specifically

14· ·subsection F, which provide for the amendment or

15· ·replacement of security plans with new security

16· ·plans, and conclude that licensee has performed

17· ·its obligations under this.

18· · · · · · · ·CHAIRPERSON ANDERSON:· No, but the

19· ·Board can't do that.· You're asking the Board --

20· ·we can't.· I can't go on the terms.· I cannot.

21· ·You have to tell me what the terms are.· The

22· ·Board cannot look, as you know, and one of the

23· ·things I've always told our Board members when we

24· ·have offer in compromise, we can ask questions,

25· ·but we cannot negotiate with the parties.· The
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·1· ·parties have to tell us what the offer in

·2· ·compromise is, and we accept it or we reject it.

·3· · · · · · · ·So I can't look into the offer in

·4· ·compromise.· The parties have to say to me, this

·5· ·is what the offer in compromise is.· This is what

·6· ·it says.· And so, therefore, you're either in

·7· ·compliance or you're not in compliance.· I can't

·8· ·look, I can't go beyond that.· I don't think the

·9· ·Board has authority to interpret what the part --

10· ·we were not part of the negotiation, so I can't

11· ·interpret what the parties meant.· The parties

12· ·have to tell us.

13· · · · · · · ·So there's a fundamental disagreement

14· ·between yourselves and the government about what

15· ·the offer in compromise provides.· You need to

16· ·tell us what is it the Board and what action

17· ·should the Board take because I cannot go beyond

18· ·-- I can't interpret it.· The Board cannot

19· ·interpret what the parties meant.· Okay.

20· · · · · · · ·MR. MIXON:· Understood, Mr. Chair.

21· ·And it's not a request that the Board negotiate

22· ·with the parties and interpret our intentions or

23· ·the mindset or anything like that.· It's a

24· ·statutory question.· It's that 836(f), as we read

25· ·it, plainly calls for the replacement of security
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·1· ·plans with new security plans, provided they're

·2· ·compliant with that section, 836.· We think under

·3· ·that review that it's clear that the licensee

·4· ·performed its responsibilities.

·5· · · · · · · ·But if, in the alternative, the Board

·6· ·disagrees, we'd ask that you implement the show

·7· ·cause· charges· consistent· with· 25-836(a)· as

·8· ·provided by the 2026 offer in compromise and not

·9· ·to· revoke· the· offer· in· compromise,· which

10· ·successfully met the objectives of all parties to

11· ·the summary action, which was implementing new

12· ·security procedures that would better equip the

13· ·licensee· with· the· security· capabilities· to

14· ·prevent actions or conduct that gave rise to the

15· ·summary action in the first place.· That has

16· ·successfully been achieved.· The business has

17· ·been reopened.· It's retrained its employees, and

18· ·it is a more effective operation at performing

19· ·necessary security functions today than it was

20· ·then.· The offer in compromise worked.· The

21· ·District was in agreement with those terms.· In

22· ·fact, they proposed them.

23· · · · · · · ·So there would be no need to roll

24· ·back the clock and reset the summary action. If

25· ·the Board finds that we have not performed our
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·1· ·responsibilities, it can order those show cause

·2· ·charges and the licensee would quickly come into

·3· ·compliance with the 836(d) notice and implement

·4· ·additional terms.· But I think that it is

·5· ·eminently clear that 836(f) does not provide for

·6· ·old security plan terms to remain in effect once

·7· ·the plan has been amended or replaced.

·8· · · · · · · ·And,· in· fact,· if· the· District's

·9· ·interpretation were allowed to prevail today,

10· ·this would effectively result in no security

11· ·plans ever being amended.· If the nature of the

12· ·business changed, if the nature of its security

13· ·needs changed, that the licensee would be locked

14· ·forever· into· outdated· terms· that· did· not

15· ·adequately address its security needs.· And it

16· ·seems to be very clear under 836(f) that that

17· ·amendment is something that the counsel wanted

18· ·and wanted to happen at will, especially when a

19· ·new security plan is ordered that is more catered

20· ·to the specific security needs of the business at

21· ·a particular moment in time.

22· · · · · · · ·CHAIRPERSON ANDERSON:· All right.  I

23· ·mean, going back to the transcript, I mean, you

24· ·specifically state, specifically with respect to

25· ·the· definition· of· private· event· that· was
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·1· ·provided, that was -- basically, you stated that

·2· ·you· understand· it's· incorporated· into· the

·3· ·security plan that they have to abide by now

·4· ·because I think there was some misunderstanding

·5· ·about -- I think you was clarifying what is it

·6· ·that your client stated because I think your

·7· ·client was stating that, I guess, they didn't

·8· ·have to abide by the ‘24 Board order, and I think

·9· ·that predated this new owner.· And I think you

10· ·clarified that it was incorporated into this new

11· ·security plan.

12· · · · · · · ·So as I said before, you have to --

13· ·the government, rather than going to a show

14· ·cause, they're relying on a provision of the law

15· ·that says, okay, we give you 15 days to be in

16· ·compliance and, if you don't comply within 15

17· ·days, I'm going to show cause.· So is that

18· ·something that's acceptable to you?· I mean, you

19· ·guys can figure out and be in compliance within

20· ·15 days, or is it that do we need to go back to a

21· ·show cause here in the sense that we're going to

22· ·make recommendations and go through that much

23· ·more elongated procedure of having a show cause

24· ·in the sense of providing the notice, have a

25· ·status hearing, and have a show cause hearing, or
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·1· ·just like the government says you're not in

·2· ·compliance and so, therefore, you have 15 days to

·3· ·comply and you're going to comply.

·4· · · · · · · ·I mean, the Board -- I don't know

·5· ·what the Board's going to do, but I guess I'm

·6· ·asking just for you to provide some direction

·7· ·based on the government's position.

·8· · · · · · · ·MR. MIXON:· If the Board agrees with

·9· ·the interpretation put forth by the government,

10· ·then licensee would have no problem coming into

11· ·compliance in that time frame if that is the

12· ·Board's determination. But, I mean, again, we

13· ·believe that the statute and the offer are clear,

14· ·and both of those conditions that the licensee is

15· ·subject to are satisfied.· We would ask the Board

16· ·to find that those are satisfied.· But the

17· ·licensee would have no problem complying with the

18· ·Board's order, should it order in favor of the

19· ·government.

20· · · · · · · ·AAG MIETUS:· Mr. Chair, may I just

21· ·clarify a point?

22· · · · · · · ·CHAIRPERSON· ANDERSON:· · Yes.· · Go

23· ·ahead, ma'am.

24· · · · · · · ·AAG MIETUS:· So Mr. Mixon indicated

25· ·that· the· District's· belief· was· that· the
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·1· ·compliance issue is purely about the 2026 OIC,

·2· ·and that is not the issue.· The issue is they are

·3· ·not in compliance with the 2024 OIC and that

·4· ·Board order that converted the OIC into a Board

·5· ·order that the Board has said applies.· That code

·6· ·provision, 836(d), refers to requirements on file

·7· ·with the Board.· That encompasses all of the

·8· ·Board orders to this licensee, which means the

·9· ·2024 OIC.· All of the discussion we have had

10· ·about what the parties thought about the 2026 OIC

11· ·and the representations that Mr. Mixon made was

12· ·just to illustrate the fact that that 2024 OIC is

13· ·still· part· of· the· Board's· record· and· the

14· ·requirements for their security plan.

15· · · · · · · ·So· in· that· sense,· 836(d)· is

16· ·absolutely the right direction to go if we want

17· ·to get this done quickly and if they will agree

18· ·to make the changes to incorporate the 2024

19· ·terms.· If not, then we'd happily go to show

20· ·cause.· But I think 15 days and risk of a

21· ·suspension is a much quicker and more effective

22· ·path forward.

23· · · · · · · ·CHAIRPERSON ANDERSON:· I'll give you

24· ·the last word, Mr. Mixon, because we have to make

25· ·a decision, but, as I stated to you before, if
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·1· ·the government is saying that you're not in

·2· ·compliance, your client is not in compliance with

·3· ·the offer in compromise, then the Board is in no

·4· ·position to review the offer in compromise and

·5· ·state what it is that the intent of the parties

·6· ·were.· It's either the parties have to tell us

·7· ·what their intent, what was the intent -- the

·8· ·parties have to share with the Board what is it

·9· ·the offer in compromise stated.· I mean, it's the

10· ·first time I've had this.· I've had this hearing

11· ·in the sense that we have a summary suspension

12· ·hearing, here's an offer in compromise, and

13· ·there's disagreement between the parties about

14· ·what is it that was required.

15· · · · · · · ·And so, yes, so I'll give you the

16· ·last word.· What's your recommendation to the

17· ·Board, and we'll figure out where we go from

18· ·there.

19· · · · · · · ·MR. MIXON:· Well, as a first matter,

20· ·the licensee would ask that the Board find that

21· ·25-836(f) is the operative provision here, which

22· ·provides for the replacement of security plans,

23· ·and that such a security plan compliant with 836

24· ·has been satisfied.

25· · · · · · · ·In· the· alternative,· the· licensee

https://nealrgross.com/


·1· ·doesn't disagree that the Board has the power to

·2· ·order the amendment of the security plan to be

·3· ·fully compliant, and the licensee would promptly

·4· ·comply· with· such· a· written· notice· if· it's

·5· ·provided, but that no one's interest is served by

·6· ·vacating the prior offer in compromise, which was

·7· ·the intention to the parties to resolve the

·8· ·summary action in a manner that fully addressed

·9· ·the conduct that led to a summary action being

10· ·imposed.· That's been satisfied.· The licensee

11· ·has taken on aggressive, rigorous additional

12· ·security measures and will continue to do so.

13· ·And if the Board feels that the further they need

14· ·additional terms subject to that prior security

15· ·plan, which, of course, has been replaced and

16· ·amended, but if that is what the Board finds,

17· ·then the licensee will come into compliance with

18· ·that, although we proffer that 836(f) should

19· ·direct the Board to approve the security plan

20· ·that's already before them.

21· · · · · · · ·CHAIRPERSON ANDERSON:· I said that I

22· ·was going to give you the final word, Mr. Mixon.

23· ·I can't give you the final word.· I have to give

24· ·the government the final word because they're the

25· ·ones who brought this matter before us, so the
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·1· ·government has the last word.· I apologize.

·2· · · · · · · ·AAG MIETUS:· Thank you, Mr. Chair.

·3· ·The government's position is that the recently-

·4· ·submitted 2026 security plan is not in compliance

·5· ·with the requirements on file with this Board,

·6· ·which are the 2024 Board order approving the 2024

·7· ·OIC and the 2026 Board order approving the 2026

·8· ·OIC.· Of course, we haven't noted any failings in

·9· ·the language of the security plan with respect to

10· ·the 2026 OIC.

11· · · · · · · ·Our primary concern are terms from

12· ·2024, and we agree it's in everybody's best

13· ·interest to have licensee make those amendments,

14· ·add those terms back in, and resubmit, rather

15· ·than draw this out through a show cause.· And

16· ·they have had ample time to do this.· We have

17· ·noted this issue, and they noted it themselves to

18· ·the Board on April 22nd when they said the 2024

19· ·terms still apparently.· And, again, throughout

20· ·May and early June, this was raised to their

21· ·counsel, and no changes were made.· It's fine if

22· ·they're going to have another 15 days, but this

23· ·has been an ongoing denial of their obligation

24· ·under a clear Board order.· Thank you.

25· · · · · · · ·CHAIRPERSON ANDERSON:· Thank you.  I
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·1· ·need to bring this matter to closure, and I'm

·2· ·looking for my new script to close.· I apologize.

·3· ·I may have misplaced the new· script that I have

·4· ·to read, so give me a minute, please.· I have too

·5· ·much paper in front of me, so hold on, please.

·6· ·All right.· I apologize.

·7· · · · · · · ·As· chairperson· of· the· Alcoholic

·8· ·Beverage and Cannabis Board and in accordance

·9· ·with D.C. Official Code Section 2-575 of the Open

10· ·Meetings Act, I move that ABC Board hold a closed

11· ·meeting for the purpose of seeking legal advice

12· ·from our counsel on case number -- I don’t have

13· ·the case number, but this is· Kick Axe/Throw

14· ·Social DC, License No. 133556, pursuant to D.C.

15· ·Official Code Section 2-575(b)(4)(a) of the Open

16· ·Meetings Act and deliberating upon Kick Axe/Throw

17· ·Social DC, License No. 133556 for the reasons

18· ·cited in D.C. Official Code Section 2-575(E)(13).

19· ·Is there a second?

20· · · · · · · ·MEMBER GRANT:· Mr. Grant.· I second

21· ·the motion.

22· · · · · · · ·CHAIRPERSON ANDERSON:· Mr. Grant has

23· ·seconded the motion.· We’ll now have a roll call

24· ·vote.· Mr. Grant?

25· · · · · · · ·MEMBER GRANT:· Mr. Grant.· I agree.
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·1· · · · · · · ·CHAIRPERSON ANDERSON:· Ms. Quinn?

·2· · · · · · · ·MEMBER QUINN:· Ms. Quinn.· I agree.

·3· · · · · · · ·CHAIRPERSON ANDERSON:· Mr. Meadows?

·4· · · · · · · ·MEMBER MEADOWS:· Mr. Meadows.  I

·5· ·agree.

·6· · · · · · · ·CHAIRPERSON ANDERSON:· Mr. Jones?

·7· · · · · · · ·MEMBER JONES:· Mr. Jones.· I agree.

·8· · · · · · · ·CHAIRPERSON ANDERSON:· Mr. Turner?

·9· · · · · · · ·MEMBER TURNER:· Mr. Turner, I agree.

10· · · · · · · ·CHAIRPERSON· ANDERSON:· · And· Mr.

11· ·Anderson.· I agree.· The matter passed 6-0.

12· · · · · · · ·The Board will take this matter under

13· ·advisement,· and· we· will· issue· a· decision

14· ·accordingly.· Thank you very much for your

15· ·presentation today.· Thanks.

16· · · · · · · ·(Whereupon,· the· above-referred· to

17· ·matter was concluded at 12:11 p.m.)
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·1· ·C E R T I F I C A T E

·2· ·This is to certify that the foregoing transcript

·3· ·was duly recorded and accurately transcribed

·4· ·under my direction; further, that said transcript

·5· ·is a true and accurate record of the proceedings;

·6· ·and that I am neither counsel for, related to,

·7· ·nor employed by any of the parties to this action

·8· ·in which this matter was taken; and further that

·9· ·I am not a relative nor an employee of any of the

10· ·parties nor counsel employed by the parties, and

11· ·I am not financially or otherwise interested in

12· ·the outcome of the action.
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