








imprisonment . . . and . . . may be fined.” “Gambling device” is not defined, although “gaming
table” is. D.C. Official Code § 22-1707 provides that “[a]ll games, devices, or contrivances at
which money or any other thing shall be bet or wagered shall be deemed a gaming table within
the meaning of §§ 22-1704 to 22-1706; and the courts shall construe said sections liberally, so as
to prevent the mischief intended to be guarded against.”

In Washington Coin Mach. Ass'nv. Callahan, 142 F.2d 97 (D.C. Cir. 1944), the court expounded
upon the intent and elements of the prohibition on gambling devices in the District:

[T]he purpose of Congress in the enactment of the local law was to make criminal
the use of all contrivances by which money or property is bet or wagered or risked
on the chance of some material reward. Hence it is obvious that a crap table, a
dice table, a horse race device, keno, a lottery, book making, or a six-wheel or a
chuck-a-luck table or a faro table, at which money is bet and won or lost, are all
gambling devices as are also many other like schemes or devices. But in all the
primary consideration in this jurisdiction is whether the machine or device,
whatever its scope or nature, is the inducing cause to gambling for money or
property. To gamble, as is well known, is to risk one's money or other property
upon an event, chance or contingency in the hope of the realization of gain, and
the test as to whether a particular machine combination constitutes a gambling
device is . . . whether it is adapted, devised and designed for the purpose of
playing any game of chance for money or property. The elements, chance and
money or property, are therefore fundamental ingredients.

Id. at 98. Although “gambling device” is not expressly defined, Washington Coin makes clear
that the test in determining whether something is a gambling device is whether it is designed for
the purpose of playing a game of chance for money or property.’

In Boosalis v. Crawford, 99 F.2d 374 (D.C. Cir. 1938), the court established the standard for
when a game is considered a game of chance in the context of “claw machines.” Claw machine
players could move the claw over the top of prizes, the machine would then lower the claw, and
the players would get the prize if the claw picked it up. Id. at 375-76. The lower court had
found that “in respect of a player . . . , except to the extent that he could, by turning the locator-
handle, suspend the claw in the vicinity of a desired article, the operation of the machine was
beyond his control.” Id. at 376. The court held that even on the assumption that “skill played a
part in suspending the claw in the vicinity of a desired article, . . . on the whole of the operation
of the machines . . . , chance predominated over skill or was present in such manner as to thwart
the exercise of skill. Under such facts, the device operates as a game of chance.” Id. The test
established in Boosalis for whether a game is a game of chance is thus whether chance
predominates over skill, or thwarts the exercise of skill.

% See also Nat'l Conference on Legalizing Lotteries v. Farley, 96 F.2d 861, 863 (D.C. Cir. 1938) (“[A] lottery is
composed of three elements: Prize, consideration, and chance. The first two may exist in a game of skill; the last
always converts the contest into a lottery or a gamble. The question then is whether the winning of the prizes under
the instant scheme depends upon chance.”).



In addition to local District laws, the federal Johnson Act bars the possession or use of gambling

devices in the District. The Johnson Act provides that “[i]t shall be unlawful to manufacture,
recondition, repair, sell, transport, possess, or use any gambling device in the District of
Columbia.” 15 U.S.C. § 1175(a). It defines “gambling device” as “any other machine or
mechanical device . . . designed and manufactured primarily for use in connection with
gambling, and (A) which when operated may deliver, as the result of the application of an
element of chance, any money or property.” 15 U.S.C. § 1171(a)(2).!" “In the District of
Columbia, . . . the Johnson Act makes it unlawful to ‘possess’ or ‘use’ any ‘gambling device.””
Cabazon Band of Mission Indians v. Nat'l Indian Gaming Comm'n, 14 F.3d 633, 635 n.3 (D.C.
Cir. 1994); see also Brizill v. D.C. Bd. of Elections & Ethics, 911 A.2d 1212, 1215 (D.C. 2006)
(“[S]ection 1175 of the Johnson Act . . . clearly applies to the District of Columbia.”).

In construing whether something is a gambling device under the Johnson Act, the court in Unifed
States v. 24 Digger Merch. Machines, 202 F.2d 647 (8th Cir. 1953), stated that “comparison of
the elements of chance and skill is immaterial. The statute refers to a machine so designated that
it will deliver property ‘as the result of the application of an element of chance’. Where a
substantial element of chance is involved, . . . the fact that skill in operating the particular
machine is helpful in attaining the end sought does not take the machine out of the type defined
by the statute.” Id. at 650-51. Under the Johnson Act, every gaming machine whose outcome
involves a substantial element of chance is a gambling device, regardless of the degree of skill
required to win.

In summary, a device is a gambling device that violates D.C. Official Code § 22-1704 if chance
predominates over skill or thwarts the exercise of skill, and is a gambling device that violates the
Johnson Act if it relies on a substantial element of chance. These standards overlap significantly,
and have been used in the same contexts;!! a game must satisfy both to be legal in the District.

II.  Cases Interpreting Other Games

In a previous memorandum, we surveyed recent court decisions on what constituted a game of
skill.!?> We briefly reiterate some of the relevant holdings discussed in that memorandum, but
note that the Dragon’s Ascent game is qualitatively different from those games.

In Pace-O-Matic, Inc. v. N.Y. State Liquor Auth., 72 A.D.3d 1144 (N.Y. 2010), the court

considered a two-stage game where players had one second to select a symbol to solve a puzzle

10 At least since the enactment of the Indian Gaming Regulatory Act, approved October 17, 1988 (102 Stat. 2467, 25
U.S.C. § 2701 et seq.) (“IGRA”), the definition of “gambling device” in the Johnson Act includes electronic
versions of games of chance. See 25 C.F.R. § 502.8 (“Electronic or electromechanical facsimile means a game
played in an electronic or electromechanical format that replicates a game of chance by incorporating all of the
characteristics of the game . . . .”); United States v. 103 Elec. Gambling Devices, 223 F.3d 1091, 1102 (9th Cir.
2000) (“[Clomplete, self-contained electronic or mechanical facsimiles of a game of chance . . . may indeed be
forbidden by the Johnson Act after the enactment of IGRA . . . .” (citing 25 C.F.R. § 502.8)); Cabazon Band of
Mission Indians v. Nat'l Indian Gaming Comm’n, 827 F. Supp. 26, 31 (D.D.C. 1993) (“[I]t is plainly evident that
IGRA’s ‘facsimiles’ are the Johnson Act's ‘gambling devices.’”).

1 See, e.g., United States v. 10, More or Less, Digger Machines, 109 F. Supp. 825 (E.D. Mo. 1952) (applying the
Boosalis analysis to the Johnson Act).

12 Memorandum from Arthur J. Parker, Acting Deputy Attorney General, Legal Counsel Division, Office of the
Attorney General, to Jonathan Berman, Assistant General Counsel, ABRA (Feb. 14, 2019).
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and win 104% of the money deposited, and then played a second puzzle-solving stage where the
prizes were randomly determined. Id. at 1144-45. The court found that it was a game of chance,
as “[w]hile solving the puzzle in any phase may require skill, the outcome in the post-Moxie
phase—which includes the amount of the prize—‘depends in a material degree upon an element
of chance.” The prize is selected at random by the machine . . ..” Id. at 1146.

In Banilla Games, Inc. v. lowa Dep't of Inspections & Appeals, 919 N.W.2d 6 (Iowa 2018), the
court addressed nudge-style games where three reels are spun in a pattern determined by the
machine, and players had to “nudge” one of the wheels up or down to complete the pattern. /d.
at 10. The devices had a payout structure that could be set between 92% and 98%, but positive
prizes were only available in less than 1/3 of the outcomes, and a player with perfect skill would
still steadily lose at least 2% of the time. /d. The court held that the games were gambling
devices, because “whether a player wins on the Superior Skill games relies primarily more on
chance than on skill or knowledge,” and even “with perfect skill and knowledge, a player cannot
win every time.” Id. at 18.1

In contrast, in Am. Amusements Co. v. Neb. Dep't of Revenue, 807 N.W.2d 492 (Neb. 2011), the
court upheld a version of a video “tic-tac-toe” game'* on the grounds that it required skill and “a
winning combination is possible with respect to each puzzle.” Id. at 495. In that case, players
had a short amount of time to solve the puzzle, and the court upheld a finding that “the puzzles
were not presented so fast that a player could not exercise skill in the selection of the puzzle to
be played,” and thus “[t]he selection of the puzzle is thus determined by player skill, not by
chance.” Id. at 503-04. The state also argued that the game was “determined by chance because
of the infrequent presentation of winning puzzles,” where “‘[w]inning’ in this context means a
puzzle that pays the player more credits than the player puts at risk.” Id. at 504. The court
rejected that argument, finding that although “[t]he odds of coming away with more money than
a player risks on a puzzle are remote”!> and “a player must exert considerable patience while
waiting for the ‘winning’ puzzles to appear,” “[n]evertheless . . . Bankshot is more controlled by
the player than not, and thus is predominantly a game of skill.” Id.

Generalizing from these cases, even if a game involves some element of skill, it will be found to
be a gambling device if the prizes are determined by elements of chance. If it is possible for a
perfectly skilled player to win every time, then the game is not a gambling device.

I11. Conclusions

The test for whether something is a gambling device under D.C. Official Code § 22-1704 as
stated in Boosalis is whether “chance predominated over skill or was present in such manner as
to thwart the exercise of skill.” 99 F.2d at 376. The interpretation of the Johnson Act in 24

13 See also Sandhill Amusements, Inc. v. Sheriff of Onslow Cty., 762 S.E.2d 666, 686 (N.C. Ct. App. 2014 (Ervin, J.,
dissenting), rev’d, 773 S.E.2d 55 (N.C. 2015) (adopting dissenting opinion)) (“The machines and equipment at issue
here only permitted a predetermined number of winners. For that reason, a player who plays after the predetermined
number of winners has been reached will be unable to win a prize no matter how much skill or dexterity he or she
exhibits.”).

1 See generally Am. Amusements, 807 N.W. 2d at 495 (describing the tic-tac-toe game).

15 “Of the 10,325 puzzles in Table A, 1,187 pay more than the credits put at risk on the puzzle. That number is 155
in Table B and 12 in Table C.” Id. at 504.



Digger Merch. Machines, although it is an Eighth Circuit case and not directly binding on the
District, held that “comparison of the elements of chance and skill is immaterial” and that a

device is a gambling device whenever “a substantial element of chance is involved.” 202 F.2d at
650-51.

According to the information presented to ABRA and the representations made at the hearing,
there is no element of chance anywhere in the Dragon’s Ascent game. Rather, the game appears
to make money by layering a complex series of variables and requiring more patience than the
average game player is likely to demonstrate. Still, it is possible for a player to “win” or make
money every single time, if the player is dedicated and patient enough. No part of the outcome
of Dragon’s Ascent is dependent on chance; the player’s reward for each shot is a direct factor of
the player’s choices and the fixed game algorithm. As stated in Washington Coin, “the elements,
chance and money or property, are therefore fundamental ingredients” of a gambling device, 142
F.2d at 98, and the element of chance is not present in the Dragon’s Ascent game. Accordingly,
the Dragon’s Ascent game, as described and presented to ABRA, is not a gambling device in
violation of D.C. Official Code § 22-1704 or the Johnson Act.

If you have any questions about this memorandum, please contact Matt James, Assistant
Attorney General, Legal Counsel Division, at 724-5558, or me at 724-5565.
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